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ACTION. 

A creditor may, for his own protection and benefit, assert and enforce 
aright of his debtor, which the debtor will not and sometimes 
cannot assert. 

W. H. Jack vs. Harrison Jr. & Co., 736. 

ACTION OF NULLITY. 

Action to annul a sale made under executory process is not an action 
to annul a judgment, and hence, need not be brought in the same 
court that granted the order of seizure and sale. 

This is not an attempt to annul a judgment: plea of prescription of 
one and two years is therefore not well taken; nor prescription of 
five years, because in this case prescription was suspended during 
the marriage, as the suit of the wife would have been prejudicial 


to the husband. 
K. G. Stapleton vs. Butterfield et al., 822. 
APPEAL. 


From a judgment recognizing the heirs and ordering them to be put in 
possession, the testamentary executor has an appealable interest. 

The objection that the appeal bond filed is not such as required by law, 
must be made in this Court within the three days after the trans- 
cript is filed. 

The objection that the surety on the appeal bond is himself one of the 
appellants, must be first raised in and passed upon by the lower 


court. 
Succession of Robert Y. Charmbury, 21. 


Where the cast defendant in an ejectment suit fails to perfect a sus- 
pensive appeal and seeks to suspend the order directing the execu- 
tion of the judgment, offering a mere bond for costs, neither will a 
prohibition issue to prevent the execution of the judgment of 
ejectment, nor a mandamus to compel the granting of an appeal. 
The District Judge had the power to pass upon both the character 
and sufficiency of the bond. In case of error, the law provides a 


remedy. 
The State ex rel. Gill vs. Judge, ete., 90. 


Where an appeal is made returnable to this Court on a particular day, 
and the transcript is not, filed nor time obtained for the registry 
of it, before the expiration of the delay allowed, the appeal will 
be dismissed. That the District Judge rescinded the order of 
appeal previous to the return day, and on arule to re-instate it, 
made a decree after the return day has gone by, will be no excuse 
or justification for the omission to apply seasonably for relief to 


this Court. 
* Mrs. DeBouchel vs. Husband, 102. 
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APPEAL—Continued. 

Where the order of appeal is in the-alternative for a devolutive or sus- 
pensive appeal, and the bond given is not sufficient for a suspensive 
appeal, but exceeds the amount fixed for a devolutive appeal, it is 
a sufficient bond for a devolutive appeal, and the motion to cismiss 
will not prevail. 


Chaffe, Syndie, vs. Carroll, 122. 

Plaintiffs, about seventy persons in number, are pensioners of the 
State of Louisiana, and claim, by mandamus against the Auditor, - 
the payment to each, of twelve dollars a month. The District 
Court made the mandamus peremptory, and the State appealed. 
The Relators moved to dismiss the appeal on the grounds, that the 
amount of the matter in dispute is not appealable, and that the 
State has no interest to hinder and delay the execution of its own 
law: Act of the Legislature of 1876, No. 61. 

Held, that the aggregate amount makes the case appealable, and that 
the other ground, that the State has no interest, in untenable. 

The State ex rel. St. Cyr et al. vs. Jumel, Auditor, 201. 

This Court will not look out of the transcript and hunt up evidence 
among the records of other cases, simply because, by agreement of 
counsel, such evidence is to be considered as if in the transcript, 
though not placed within the reach of the Court. Affirming the 
rule declared in Succession of Irwin, 33 An. 63. 

This case is remanded to afford the Relator the opportunity of intro- 
ducing evidence to show that his judgment was based upon a con- 
tract with the City of New Orleans, as was done in the case of 
Nelson vs. Parish of St Martin, 32 An. 884, 

The State ex r@. M. Ranger vs. City of New Orleans, 202. 

Tf, as alleged by appellee, the transcript was made by the ex-clerk of 
the court a qua and certified to by him under a false date, at a 
time when he was functus officio, the fault not being charged to the 
appellant, cannot affect him. No er parte evidence, in the shape 
of affidavits, is admissible to prove the averred falsity. 

It is settled beyond contestation, that a bond for costs is sufficient for 
a suspensive appeal to prevent the distribution of the funds of an 
estate. 

The opposition to the executor’s accoynt having been made by the 
appellant, as natural tutor of his daughter, Regina Ann Nelson, 
the appeal taken by him as “ tutor” will stand. 

The office of the Judge ad hoc does not terminate with the judgment 
rendered by him. He has power to grant an appeal therefrom. 
After a motion to dismiss the appeal has been overruled, the appellee 
cannot be permitted to proceed by rule on appellant toshow cause 
why certain evidence should not be received, and, ultimately, why 
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APPEAL—Continued. 
the appeal should not be dismissed. All the grounds of dismissal 
should be urged in the original motion. 

It is only where definitive judgments are rendered by the Supreme 
Court, that applications for a rehearing can be made and enter- 


tained ; not when the decree is only an interlocutory order. 
Succession of Edwards, 216. 
The rules in reference to the interruption of prescription cannot be 
applied to appeals, and the delay fixed by the law, within which 
an appeal may be taken, cannot be extended by a so-called inter- 
ruption of that delay, through any proceedings of the appellant. 
Heirs of Beaird vs. S. Russ et al., 315. 
The plaintiff and appellee having caused the case to be set down for 
trial on the summary docket, as one entitled to be tried by prefer- 
ence, must be deemed to have waived his rights to a motion to 
dismiss the appeal on the ground that the bond given by appellant 
was not such as required by law. 
The teachers of the public schools of New Orleans cannot, under the 
law, be appointed for a longer term than one year. ! 
F.. A. Golden vs. Board Publie Schools, ete., 354. 


A petition for a rehearing must contain substantially the reasons, 
points and authorities upon which the petitioner relies to obtain a 
rehearing. When further time is allowed him by the Court, it is 
only for the purpose of elaborating an argument on the points 
presented in the petition. 

Mrs. R. A. Brown vs. Stroud, Executor, 374. 


In the absence of the Judge of one of the District Courts of New 
Orleans, anotber District Judge of the same Parish could grant an 
appeal from a judgment rendered by the absent Judge. 

When the appellant has prayed for an appeal and filed his bond, within 
the legal delay, the omission of the Judge to sign the order cannot 
prejudice the rights of such appellant. 

Austin, Receiver, vs. Scovill et als., 484. 

An appeal bond is good though the name of the surety is not written in 
the body of that instrument, if it is signed at the bottom of it. 

An executor may take a suspensive appeal on giving bond for costs 
only. Affirming previous decisions. 

P. Coyle vs. Succession of Creevy, 539. 

‘To entitle a party to appeal from an interlocutory judgment, the 
injury need not be irreparable ; it is sufficient that it may become 
so by a final judgment. 

In garnishment proceedings in execution of a judgment obtained in an 


7. 
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attachment suit, the judgment debtor is not a necessary party to 
an appeal from a judgment between creditor and garnishee. 

Katz & Barnett vs. Sorsby, ete., 582. 

When there is no evidence, statement of facts or bill of exceptions in 
the record, and no proper assignment of errors, the judgment will 
not be reviewed. 

Mrs. Nugent vs. Mrs. Stark, ete., 628. 

A petition for a rehearing, which does not set forth the grounds on 
which the complainant charges the judgment is erroneous, though 
accompanied by a motion for delay to file printed briefs in support 
of application for rehearing, does not comply with the law, and 
hence does not retard the operation of the law under which the 
judgment becomes final. 

F. Lacroix vs. Stewart, etc., 639. 

A privileged creditor who cumulates, in a contest over an account of 
an administration, his action to compel recognized creditors to con- 
tribute pro rata to the payment of his claim, cannot maintain an 
appeal in this Court, where his claim is not an appealable amount. 

Succession of Wellmeyer, 819. 


When an order was rendered granting a suspensive appeal, but before 
the transcript was filed in this Court, a rule was taken to set aside 
the order of appeal, on the ground of insufficiency of the surety on 
the appeal bond, which rule was made absolute, and a judgment 
was rendered revokipg the order of appeal after the transcript was 
filed. 

A motion to dismiss the appeal, accompanied by a transcript of the 
proceedings in the lower court on the rule, with its judgment 
setting aside the order of appeal, will be maintained and the 
appeal dismissed. ' 

No appeal will be recognized in this Court without an order of appeal 
upon which it is based. 

Mrs. Weiser vs. Blaese et al., 832. 

The appealable or unappealable character of acontroversy is announced 
by the pleadings, but is fixed by the judgment. Hence, a man- 
damus lies to compel the granting of a suspensive appeal, when at 
the time the judgment was rendered the case was appealable. A 
remittitur subsequently entered, cannot deprive the party cast of 
his constitutional right of appeal. 

Orleans Railroad Company vs. Lazarus, Judge, etc., 864. 

No appeal lies from an order of court commanding the administrator 
of a succession to present his account. 

Succession of V. Carriére, 1056. 
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APPEAL—Continued. 

An appeal bond for costs, covering only the costs of appeal, is 
defective. 

Ray, Administrator, vs. H. D. Shehee, 1006. 

A remittitur entered after verdict and judgment does not affect the 
right of a party to appeal from such judgment. 

The appellate court must be governed by the record of the proceedings 
duly authenticated, and no statement of the Judge of the Court 
where the proceedings were had, that such record is incorrect, 
after the same is on file in this Court, and no step taken to correct 
it, can prevail against the record itself. 

City Railroad Company vs. Lazarus, Judge, 1117. 

The appellant, on the day the appeal was returnable, applied for and 
obtained an extension of thirty days to file the transcript: Held, 
that the additional delay granted by the Court only commenced to 
run from the three judicial days allowed by law after the return day. 

Delaney and Wife vs. Rochereau & Co., 1123. 

Where an appeal is dismissed, on the ground of material deficiency or 
incompleteness of the transcript, the Court on an application for 
a rehearing is authorized to observe that the judgment appealed 
from not having been signed, the application for an appeal was 
premature and can maintain its previous ruling, for that additional 
reason. 

J. H. Smith ve. Railroad Company et al., 1160. 

The right of appeal from an interlocutory decree dissolving an injunec- 
tion on bond, under Art. 307, Code of Practice, must be tested 
by the nature of the damages complained of in the petition for 
injunction. 

If, from the pleadings, it appears that such damages cau be compen- 
sated in money, or otherwise repaired, the injury caused by the 
order is not irreparable, and no appeal will lie therefrom. Previous 
decisions affirmed. 

W. T. Levine vs. B. Michell, 1181. 

In those cases where the amount of a suspensive appeal bond vests in 
the discretion of the judge, that discretion must be reasonable and 
just, not arbitrary or absolute. It must be a sound judicial 
discretion. 

When an injunction has been dissolved without damages, the rule is 
that the party cast is required to give a suspensive appeal bond 
only for costs. It is the injunction bond that is designed to cover 
losses and to answer for damages. 

But there are exceptional cases when the court in its discretion may, 
and sometimes ought, to fix a bond, when there is an appeal from 

such judgment of dissolution, in a larger sum than the appeal 
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APPEAL—Continued. 
bond, and additional to the amount of the injunction bond, such 
larger and additional sum varying with and being determined by 
the circumstances of each case. 
S. J. Hart vs. Lazarus, Judge, etc., 1210. 
The complaint of an accused that an erroneous charge was given to 
jury will not be heard or entertained on appeal, if the record does 
not show that the charge complained of had been given in writing, 
or that a bill of exceptions had been taken from the charge at the 
time of delivery. 
The State of Louisiana vs. Curtis, 1213. 
Where suit is brought on a claim for less than a thousand dollars, 
coupled with a revocatory action to annul a fraudulent sale made 
by the debtor, so far as it affects the creditor, the purchaser at 
such sale cannot appeal to this Court from a judgment annulling 
the sale to the extent asked for, though the property may be worth 
more than $1000, 
The State ex rel. Zuberbier & Behan vs. Judge, ete., 1215. 
This Court will not pass upon the whole judgment of the court a qua 
when the latter only granted an appeal from a certain portion of 
such judgment. The nature of this cause requires that it should 
be remanded. 
Tkerd vs. Postlewhaite et al., 1235. 
ASSESSMENT. 
The Board of Assessors of the City of New Orleans, may be proceeded 
against by a taxpayer, in order to have the assessment of his prop- 
erty reduced ; and the said Board has authority to stand in judg- 


ment for that purpose, after delivery of the rolls, and may be_ 


ordered by the Court to change the assessment. 
E. J. Gay vs. Board of Assessors et al., 370. 
A corporation is liable to assessment for the excess of the market value 
of its capital stock over and above the value of its tangible prop- 
erty otherwise assessed and taxed. Cases in 31 An. 475, 852, and 
32 An. 20, establish this rule, and are to be followed on the prin- 
ciple of stare decisis. 
Rules in matters of assessment and taxation should be stable, and when 
once settled, should not be lightly disturbe?. 
Oil Company vs. Board of Assessors, 618. 


ATTACHMENT. 

An attachment having been set aside by the District Court, and an 
appeal taken from the judgment, suit was brought on the bond for 
damages whilst the appeal was pending. Defendant, in the suit for 
damages, pleaded prematurity. Plaintiff was then allowed by the 
lower court to amend and aver that since the institution of his 
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ATTACHMEN T—Continued. 
suit the Supreme Court has decided the attachment case on appeal. 
Held, that the ruling was correct. 





The plaintiff’s rights in a suit cannot be seized after subrogation, in 
open court, to such rights in favor of some other party. 

When an attachment is dissolved and the judgment is simply one of 
non-suit, the fact of the dissolution of ,the attachment is a final- 
ity, and entitles defendant to damages for a wrongfully taken 
attachment. 

Though an attachment is taken without maliceand under legal advice, 
defendant is entitled to his actual damages if it is dissolved. 

J. J. McDaniel & Co. vs. Gardner & Co. et al., 341. 

The threats made by defendant in the premises, that he would dispose 
of his property to protect himself, if he were sued by plaintiffs, 
were a sufficient reason for the attachment taken by the latter. 

H, & C. Newman vs. J. Kraim, 910. 

In a suit to recover damages resulting from the illegal attachment of 
cotton seized as belonging to the debtor in the attachment pro- 
ceeding, in which proceeding the true owner intervenes and 
recovers judgment, recognizing his title to the property, the party 
who had taken out the attachment is liable to the actual damages 
resulting directly from the seizure, among which may be reckoned 
all the necessary expenses incurred in the suit to recover the 
property, and also the actual loss in the price of the cotton whilst 

_ under seizure. 

If, however, the cotton is sold by consent of parties by the sheriff dur- 
ing the pendency of the litigation and the proceeds go into his 
hands, and he fails to pay over the money to the party entitled to 
receive it, such party cannot recover the amount from the attaching 
creditor as part of the damages resulting from the attachment. 
The loss is caused by the delinquency of the officer, and does not 
reselt immediately from the seizure. 

Frank & Co. vs. Chaffe & Sons, 1203. 

ATTORNEY-AT-LAW. 

Where an attorney-at-law is employed to collect certain judgments, 
his fees are not exfgible until the judgments are collected or their 
collection shown to be impossible. 

The death of the client does not dissolve such contracts, and the attor- 
ney can and should continue hisservices toaccomplish the purpose 
of his employment, unless prohibited to do so by the legal repre- 
sentative of the accused. And where the attorney is not thus for- 
bidden to act, the death of the client does not have the effect of 
itself to make the fees of the attorney exigible. 

Successions of Z. and E. Labauve, 1187. 

159 
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ATTORNEY GENERAL. 

The intervention of the Attorney General in this case, in the name of 
the State, unauthorized by any legislative action, does not bind 
the State to any of the judicial averments or pleadings of such 
intervention 

N. O & Carrollton R. R. Co. vs. New Orleans, 429. 

BANKRUPTCY. > . 

The provisions of a composition are binding, when confirmed, only on 
the creditors whose names and addresses and claims are shown in 
the debtor’s statement produced at the meeting at which the reso- 
lution has been passed. The composition does not affect or preju- 
dice the rights of other creditors who did not make themselves 
parties. 

Payment of the claim by the first partner subrogated him to all the 
rights of the creditor against the second partner who assumed the 
debt. Judgment affirmed. 

Mrs. Lisso vs. Navra & Offner et al., 1111. 

BATTURE. 

The alluvion or batture that forms upon the shores of Lake Pontchar- 
train is not susceptible of private ownership, such alluvion does 
not therefore become the property of owners of lots fronting on 
said Lake. 

It is the accretion made by rivers and streams only, that belongs to the 
proprietors of the adjacent lands. 

Mrs. Zeller vs. Southern Yacht Club, .837. 

BILLS OF LADING. 

Bills of lading taken by a consignor in hisown name and held by him- 
self, establish no title in the consignor, which he did not possess 
without them. 

The bailee of goods who has fully and in good faith accounted to his 
bailor therefor, cannot be held responsible by third persons of 
whose adverse claims he was not notified. 

Miss Dickson vs. Chaffe d& Sons, 1138. 

COLLATION. 

The value of slaves donated in 1859 by a father to his daughter as 
avancement @hoirie, (his succession being opened later in the same 
year) must be collated notwithstanding the abolishment of slavery. 
The case is governed by the Code of 1825, not ef 1870. 

Ventress, Executrix, vs. Brown et als., 448. 

COMMUNITY OF ACQUETS AND GAINS. 

When the surviving husband, after mortgaging the community prop- 
erty, has been recognized by the Probate Court as sole heir of his 
deceased wife, in default of descendants, ascendants, or collaterals, 
the mortgage will be legal upon the whole property, and the 
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COMMUNITY OF ACQUETS AND GAINS—Continued. 
seizure and sale of such property, by foreclosure of the mortgage, 
will convey a valid title to the purchaser. 

J. M. Billgery vs. Widow Billgery et al., 387. 

Property adjudicated to a married heir at a succession sale and paid 
for out of her heritable share, becomes her separate property, and 
does not fall into the community between her and her husband. 
Affirming Troxler vs. Colley, 33 An. 425. 

C. Vavasseur vs. S. Mouton, Administrator, 1044. 

CONSTITUTION OF 1879. 

The case of the accused not having been allotted, as required by Art- 
icle 130 of the Constitution, to the Judge of Section A of the Crim- 
inal District Court of the Parish of Orleans, in which he was tried, 
the judgment is illegal and he is entitled to a new trial. 

The accused was in time to make the objection, before judgment and 

sentence. 








The State of Louisiana vs. Gaetano Addotto et al., 1. 

The holder of a warrant in the general fund under an appropriation 
which is not imperatively required to be made by, and the amount 
thereof fixed in the Constitution, is not entitled to be paid out of 
said fund concurrently with the holders of constitutional warrants 
for salaries fixed by the Constitution. 

In such a proceeding the court is not authorized to look beyond the 
pleadings and grant other relief than that specifically asked. 

The State ex rel. University vs. Burke, Treasurer, 404. 

The special drainage tax levied by the Police Jury of Terrebonne Par- 
ish is unconstitutional and void, because by a previous levy of a 
ten mill tax they had exhausted their power. 

The present Constitution does not impair any contract existing by 
virtue of Act No. 6 of 1878, between the State and Terrebonne 
Parish, for the power to levy the tax authorized by this Act is not 
abrogated, but with legislative authority a tax can be levied to 
continue this work of public improvement. 

Act No. 33 of 1879 contains nothing inconsistent with the present Con- 
stitution; on the contrary, Art. 214 of the Constitution gives it 
vitality, and by it the taxing power for levee purposes is conferred 
directly upon the Levee Commissioners. 

The State ex rel. Morgan’s R. R. Co. vs. Cage, Sheriff, 506. 

The Register of Conveyances has no preference over a deputy clerk for 
his salary, out of the judicial fund, the salaries of both consti- 
tuting judicial expenses. 

Art. 146 of the Constitution, by declaring that all judicial expenses shall 

be paid by preference out of the special judicial fund, declares by 
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CONSTITUTION OF 1879—Continued. 
implication that the rights of all those who constitute the judicial 
organization for the Parish of Orleans are of equal rank and 
dignity. 

The State ex rel. Arnauld vs. Burke, Treasurer, 548. 

CONSTITUTIONAL LAW. 

The law under which the levy of taxes to satisfy plaintiff's judgments 
is claimed, having been repealed, and there being no evidence in 
the record that said judgments were based upon a contract with the 
municipal corporation, which such repeal would impair, plaintiff is 
not entitled to the levy. 

The State ex rel. Fish vs. Police Jury, ete., 95. 

Act No. 60 of the Extra Session of the Legislature of 1872, establishing 
a Hospital for small-pox and other contagious diseases, did not 
constitute a contract with the plaintiff, protected from impairment 
by subsequent legislation. 

J. J. Hayes vs. City of New Orleans, 311. 

The City of New Orleans, in the absence ofa judicial decree, could not 
legally, of its own accord, levy a tax beyond the constitutional 
limitations, to pay its debts. ~ 

‘ The State er rel. Samory vs. New Orleans, 469. 

The vested rights of plaintiff under his judgment could not be affected 
by subsequent legislation. 

The right of plaintiff to be paid by assessments in the years 1874, 1875, 
1876 and 1877, as ordered by the judgment in his favor, is not lost 
or destroyed by the fact that such assessments were not properly 
made. This case is different in that respect from that of Nelson 
vs. Parish of St. Martin, 33 An. 1122. 

There being no evidence in the record that plaintiff’s judgment against 
the municipal corporation was based upon a contract, he is not 
entitled to the proceeding prayed for to enforce the levy of a tax 
beyond the constitutional limitation ; bat his right to proceed anew 
and make the proper showing is reserved, 

C. D. Favrot vs. Parish, ete., 491. 

Relator’s right to a tax to satisfy his judgment against the Parish is to 
be determined by the law in force at the date of his contract. 

The limit of taxation, tixed by law at the date of his contract, and the 
constitutional enlargement of the limit to ten mills, had been 
exhausted by the parochial authorities at the date of the mandamus. 
A mandamus to compel the Police Jury to levy a tax to satisfy 
Relator’s judgment was, therefore, improperly granted. 

The State ex rel. Stewart vs. Police Jury, ete., 673. 

A mandamus lies to compel the city authorities to levy a special tax to 
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CONSTITUTIONAL LAW—Continued. 
satisfy a judgment rendered on the City’s matured bonds and 





coupons, where a fi. fa. issued is returned nulla bona. 

Laws in force at the date of the contract, providing for the means of 
executing the obligations of the same, forming part of the contract, 
‘annot be repealed; neither can the remedy be suppressed, to the 
injury of the obligee, but they may be replaced by legal provisions 
for another adequate or equivalent mode of enforcement ; other- 
wise they impair the obligation of a contract. 

The registry law of 1870, (Act 5) cannot affect a contract entered into 
in 1854, so as to retard or stay the execution of the obligations 
thereof. If enforced in this case, it would have that effect. 

The State er rel. Morris Ranger vs. City, 1149. 

CONTRACTS. 

The construction upon plaintiff’s premises and delivery to him of a 
cotton press constructed unskilfully, and not in accordance with 
the contract, was an active violation of the contract, which ipso 

Jacto placed defendants in default, without the necessity of any 
formal putting in mora. 

The press being erected upon brick foundations on the premises of 
plaintiff, the taking possession and making use of the same by him 
was no waiver of the claim for damages. 

L. A. Levy vs. M. Schwartz & Bro., 209. 

Insubordination and disrespectful conduct of the employee towards his 
employer is a sufficient ground for his discharge and the rescission 
of the contract of employment. 

C. W. Railey vs. W. Lanahan & Son, 426. 

Without express stipulation to the contrary, ‘‘ advances” include not 
only necessary supplies, but also goods furnished a plantation 
store, open only to the laborers and employees on the place. 

An agreement for a consideration on the part of the lessor, that he will 
not seize the leased place for rent until the factor is reimbursed for 
advances, ecnures to the benefit of the lessee, and will enable him, 
as well as the factor, to recover damages for the lessor’s violation 
of said contract. 

L. B. Cain vs. B. Pullen, 511. 


When the act states that the consideration of the dation en paiement is 
a donation to the wife of her father’s undetermined interest in a 
commercial partnership, without any accompanying inventory of 
the partnership assets, and the alleged donor did not join in the 
act; and where, in a suit for separation of property, the court had 
refused to recognize such an item, said dation en paiement must be 
considered a nullity. 
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CONTRACTS—Continued. 

This case is not one covered by the Code, which provides that even if 
the consideration expressed does not exist, the act will be valid if 
sufficient consideration is shown. By that is meant such consid- 
eration as was contemplated by the parties at the time of execution 
of the act, but which was misdescribed in said act. 

Chaffe, Syndic, vs. Mrs. Scheen, 684. 

CORPORATIONS. 

The corporate existence of the New Orleans and Carrollton Railroad 
Company, under the terms of its Act of Incorporation, of the 9th 
of February, 1833, expires on the 9th of February, 1883, such cor- 
porate existence having been limited to fifty years. The Act of 
1835, amendatory of said Act of 1833, did not extend to twenty- 
five years longer the existence of the Company, as claimed. The 
two Acts of the legislature provided for the construction of two 
distinct railroads: the one from New Orleans to Carrollton, and 
the other from Carrollton to Bayou Sara. 

No rule is better settled than that charters of incorporation are to be 
strictly construed against the corporators. 

Courts are unanimous in their strong disfavor of repeals by implication. 

N. O. & Carrollton R. R. Co. vs. City of New Orleans, 429. 

By-laws of a corporation to be valid must be consistent with the gen- 
eral law, and cannot affect the rights of third parties without their 
consent, or depositors not privy to them. 

Gordon & Gomila vs. Muchler, etc., 604. 

As a general principle, courts have no jurisdiction to appoint receivers 
for corporations in the absence of express statutory authority. 

The Supreme Court has recognized no exceptions to this rule, unless 
when the corporate property is abandoned, or when there are no 
persons authorized to take charge of or conduct its affairs. 

Such power has never been claimed in case of an existing corporation, 
whose charter has neither expired nor been declared forfeited, and 
which is equipped with competent officers. 

P. M. Baker vs. Portable R. R. Co., 754. 

The Consolidated Association of the Planters of Louisiana is liable, as 
well as the State of Louisiana, onthe bonds issued by the latter to 
the order of, and endorsed by the former, under the terms of Act 
No. 19 of 1828. 

The pledge provided for by Sec. 6 of said Act, of all the mortgage 
obligations furnished to said bank, is in favor of the bondholders 
and is valid. 

They are entitled to interest on their unpaid interest coupons from the 
time of default. 
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CORPORATIONS—Continued. 
Where payment of a debt is secured by a pledge, prescription does not 
run as long as the pledge exists and the debt remains unpaid. 
Where, by legislation, the time for paying matured obligations is 
extended, without the consent of the holders thereof, the act 
affects the value of the claim, impairs the obligation of a contract, 

and is a nullity. 

Where funds, which should be applied to the payment of the matured 
debts of an insolvent corporation in liquidation, are directed by 
statute to be invested in the purchase of State bonds, without the 
consent of the creditors, the act is unconstitutional and void, as 
impairing the obligation of a contract. 

Where, in the charter of a corporation, or by subsequent legislation 
forming part of a contract with bondholders, the mode of liquida- 
tion of the concern is not provided for, it is lawful for the legisla- 
ture to remedy the omission by providing for an adequate mode 
of liquidation. 

Forstali vs. Consolidated Association, etc., 770. 

Where the heirs of a president and treasurer of a corporation are sued 
for moneys alleged to have been received by deceased in his said 
capacities, and they set up that the only money so received was 
Confederate money, and of which a tender was made, such an alle- 
gation does not constitute an admission of liability or indebtedness 
for the amount so tendered, and hence, does not authorize a judg- 
ment against them for that amount. 

Such a tender does not preclude defendants from pleading prescription 
against the demand. 

Where more than ten years have elapsed since the deceased, in his 
capacity as president and treasurer, rendered the last account of 
his administration of the affairs of the corporation, the plea of 
prescription must prevail. 

Southern Mut. Ins. Co. vs. Pike et als., 825. 

In a certain sense, shares of stock in a corporation represent an interest 
in the corporate estate, and a conveyance thereof is a conveyance 
of such interest. But it is not a particular interest in particular 
property, but simply an interest in the rights and property of the 
corporation, whatever they may be, and subject to the corporate 
obligations. 

The transferrer of stock, without representation or specification as to 
the particular property held by the corporation, warrants only his 
title to the stock, and not the title of the corporation to the prop- 
erty held by it. 

In absence of fraudulent concealment or misrepresentation, failure of 
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CORPORATIONS—Continued. 


title of the corporation to its property, furnishes no ground for 


action of nullity of transfers of stock, based on error or breach of 


warranty. 
The State of Louisiana vs. Railroad Company, 947. 


The State legislature has unlimited power to erect bridges and rail- 
ways, and make any other public works a¢ross navigable waters, 
subject only to the paramount authority of the national government. 

The power granted by the legislature to a railway company to build a 
road between two points, carries authority to cross navigable 
waters and to build necessary drawbridges, and this authority 
implies the right and imposes the duty to maintain and repair or 
rebuild such bridges. A railway company having authority to 
build or rebuild a bridge across a navigable stream, is not respon- 
sible in damages for temporary obstructions of the stream by 
scaffolding, or by the construction of a temporary stationary bridge, 
and for unavoidable delay in the completion of the bridge. 

J. Hamilton vs. Railroad Company, 970. 

Notes executed by a stockholder of the Citizen’s Bank to represent a 
stock loan, identified by authentic act with the original stock 
mortgage, are fully secured by the stock mortgage, which is bind- 
ing as a loan mortgage, even on third parties, without an inscrip- 
tion of the new act in the proper office. 

The failure, neglect or-refusal of a stockholder of that Bank to pay 
the stipulated instalment and interest on his loan when due, 
operates of itself a forfeiture of his right to renew his stock loan 
note, which thence becomes due and exigible, according to law, 
in capital and interest of ten per cent. 

Mitchell, Tutor, vs. Sheriff et al., 99%. 

The law is well settled, that the franchises and corporate rights of a 
company and the means vested in it for the purpose of its exist- 
ence, cannot be granted away and transferred by any act of its 
own, or by any adverse proceeding, unless with the consent of the 
original grantor, formally expressed. In the absence of any pro- 
vision to that effect, either in the general law or in the charter of 
such company, the franchise cannot be levied upon for debt. 

The franchise, so termed, in this case, is nothing more than a right of 
way or license conferred by the Municipal Ordinance, and cannot 
be treated as a corporate right, which derives only from sovereign 
dispensation. It is, in this instance, only an incident of the cor- 
porate existence of the Company, as created by law, and deter- 
mines with the extinction of such corporate life. 

Hence, neither the franchise or corporate rights, nor the right of way 
of the Company, have passed at the bankruptcy sale. 

Spanish Fort Railroad Company vs. Delamore, 1225. 
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COURTS. 


It is well settled, that the Court has the right to correct its minutes, 
so as to have them to conform with the truth, by a correct state- 
ment of facts, at any time, even after appeal. 

The State of Louisiana vs. G. Howard, 369. 

The Civil District Covfrt is legally open from the third of July to No- 
vember, for probate matters ; a judgment rendered in such matters 
is of full force and effect, and an appeal therefrom, granted on 
motion legally obtained. 

Succession of Berfuse, 599. 

CRIMINAL LAW. 

EVIDENCE. 

The confession made by the accused whilst incarcerated, to a police 
ofticer is admissible in evidence, when neither threats nor promises 
were offered hy the latter to obtain the said confession. 

It is now well settled that the deposition taken before a magistrate, at 
w preliminary examination, and contradictorily with the accused, 
of a witness who died afterwards, is admissible in evidence on the 
trial of the prosecution. 

T he State of Louisiana vs. Maimée Alphonse, et als., 9. 

In the absence of timely objections from the accused, the Court will 
not exclude evidence of a confession made by him, because prelim- 
inary proof was not offered by the prosecution to show that the 
confession was made freely and voluntarily, unless it appears from 
the evidence itself that the confession was obtained from the 
accused by means of promises or threats. 

The State of Louisiana vs. Davis, 351. 

The confession of the accused, made whilst he was in the hands of his 
captors, who were not officers of the law, and after they had put a 
rope round his neck, cannot be considered as a voluntary and free 
confession, and should not have been received in evidence by the 
lower court. 

T he State of Louisiana vs. H. Revells, 381. 

The testimony of a witness, taken contradictorily with the accused at 
the preliminary examination, is admissible at the trial, if the 
witness is then absent from the State. 

The failure of the committing magistrate to require of the witness that 
he should furnish his recognizance, does not operate against the 
State to show such want of proper diligence as should exclude the 
testimony. 

Is it not necessary, in order to render an accessory liable as a princi- 
pal, in a charge of manslaughter, that he should have been actually 
present at the homicide ; such presence may be constructive. 


The State of Louisiana vs. Douglass, 523. 
160 
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CRIMINAL LAW—Continued. 

The admission as evidence to be considered by the jury, of the state- 
ment of the deceased made in presence of the accused, but not asa 
dying declaration, was illegal and vitiated the verdict. 

Mere silence of the accused when the deceased said in his presence 
that the said accused had shot him, cannet be construed as an 
acquiescence. 

The State of Louisiana vs. M. Diskin, 919. 

Evidence of prior acts, declaration and threats of accused, though not 
part of the res geste, is admissible when they legitimately tend to 
establish motive or intention in the accused to commit the crime 
with which he is charged, and for that purpose only. 

Refusal of the Judge a quo to grant a new trial, on the ground of newly 
discovered evidence, supported only by the affidavit of the accused, 
will not be disturbed in this Court. Prior authorities affirmed. 

The State of Louisiana vs. T. Edwards, 1012. 


Evidence is admissible to show that after the time of the commission 
of the crime, the accused had in his possession similar coin to that 
which he is charged with having stolen. The objection to such 
evidence is to its effect, not to its admissibility. 

This Court will not disturb the action of the Judge a quo in refusing, 
in the exercise of his sound discretion, a new trial, applied for on 
the ground of newly discovered evidence. Aflirming previous 
decisions. 

It is only in case of gross and unambiguous error that this Court will 
sustain objections to the written charge of the Judge to the jury, 
when such objections are not presented in bills of exception. 

The State of Louisiana vs. Beaird et al., 104. 


The question of the admissibility of the defendant’s confession is one 
of law and fact mixed, inasmuch as said confession is admissible 
according as it was voluntary or not; it is, therefore, reviewable 
by this Court. 

The ruling of the Judge a quo on a question of this character, unless 
clearly erroneous, should not be disturbed. 

T he State of Louisiana vs. Bartley, 147. 

Under the special plea of temporary insanity, the onus probandi is upon 
the accused and not the prosecution, and the alleged insanity must 
be proved beyond a reasonable doubt. 

The State of Loitisiana vs. F. DeRancé et als., 186. 

When stolen property is found in the possession of the person charged 
with larceny, it is for the accused to show how he came by said 
property, and it-is for the jury to decide whether his account or 
explanation of such a fact is reasonable or sufficient, or not. Such 
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CRIMINAL LAW — Continued. 


account is not to be taken for true, simply because the prosecution 
does not rebut it. 
The State of Louisiana vs. A. Kimble, 392. 


Where a party is indicted for perjury, for having falsely sworn in a 


previous prosecutton that he had been shot by the person prose- 
cuted, his declaration to the same effect, made shortly after the 
shooting took place, in explanation of a slight injury to his head, 
is not admissible in his favor on the trial for perjury. It was not 
a part of the res geste of either prosecution. 

The State of Louisiana vs. David Williams, 959. 


In a preliminary examination, the accused has the right of having the 


testimony of witnesses in his behalf, taken down in writing, 
certified and preserved, and the testimony of a witness thus taken 
will be admitted in evidence at the jury trial, if the witness is 
shown to be absent, a non-resident of the State, and not obtain- 
able; without any fault of the accused. 

The State of Louisiana vs. C. B. Stewart, 1037. 


In a criminal prosecution the accused has a right to object to the 


admission of an implied confession resulting from an offer to com- 
promise, on the ground that it was not voluntary, and where a 
witness has testified that the confession was not induced by prom- 
ises or threats, the accused should be allowed to offer rebutting 
proof going to show that he was forced to make the offer in ques- 
tion, and the refusal of such offer, and the admission of the con- 
fession, in spite of it, is sufficient to vitiate the verdict and cause 
the remanding of the case. 
The State of Louisiana vs. Platte, 1061. 


What identity of the offenses charged is necessary to support the pleas 


of autrefois convict and of autrefois acquit. 


Proof of a different crime from the one charged, though generally 


objectionable, is admissible when both offenses are closely linked 
or connected, especially in the res geste, and also when such proof 
is pertinent and necessary to show intent. 


When parties are engaged in the commission of a crime with malicious 


intent, and in the execution thereof perpetrate another criminal 
act not originally intended, the unintended act derives its charac- 
ter from the intended crime, and the original malicious intent 
affects both acts. in 

T he State of Louisiana vs. Lee Vines et al., 1079. 


Evidence to show the absence and sickness of the witness and conse- 


quent impossibility of procuring his attendance, is admissible, in 
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CRIMINAL LAW—Continued. 
aid of the sheriff’s return of non-service, as a foundation for the 
introduction of his testimony taken on preliminary trial. 
The State of Louisiana vs. Granville et al., 1088. 
The appearance bond of defendant and its forfeiture for his non- 
appearance are proper evidence to go to the jury, like evidence of 
concealment, flight, ete. 
The State of Louisiana vs. Wingfield, 1200. 


The testimony taken on preliminary examination of a witness who is a 
non-resident, only accidentally present,in the State at the time, 
and who has never since been here, will be competent evidence at 
the trial of the accused, where the latter was confronted with the 
witness at the preliminary examination and was afforded the 
opportunity of cross-examining him. 

The State of Louisiana vs. J. Jordan, 1219. 


INDICTMENT. 

The verdict of “ guilty of involuntary manslaughter,” in this case, is 
legal and responsive, though the indictment charged the aecused 
with voluntary manslaughter. 

The State of Louisiana vs. Thomas Griffin, 37. 


Though the accused was indicted jointly with another defendant, he 
may be tried alone, and the fixing of the case for trial against him 
alone, is virtually ordering a separate trial. 

Evidence was properly received of the resistance offered by the accused 
to the search made for the stolen goods. 

Burglary and larceny may be charged in the same count of the 
indictment without invalidating this instrument for duplicity. 

The State of Louisiana vs. William Johnson, 48. 


The previous service of a copy of the indictment on the accused is not 
necessary for the legality of the trial, in cases not capital, or in 
which the punishment is less than seven years at hard labor. 

The State of Louisiana vs. Ceran Briggs, 63. 


The indictment in this case is framed in accordance with Section 1048 
of the Revised Statutes, and is good for a case of murder by poi- 
soning, though the means by which the murder was committed, 
the poisoning, is not stated in said indictment. 

Article 8 of the present Constitution did not repeal said Section 104°, 
and does not require any more than the latter does, that the indict- 
ment should state the means used to commit the murder. 

Evidence of the poisoning was, therefore, admissible under the charge 
of murder. 


The State of Louisiana vs. Bartley, 147. 
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CRIMINAL LAW-—-Continued, 

An indietment for larceny is valid though it does not say grand or 
petit larceny, inasmuch as the value of the object stolen is stated. 
28 An. 315, 24; 31 An. 61. 

T he State of Louisiana vs. 8S. Dilworth, 216. 

Though the indictment in this case is not in the eract words of the 
statute under which it is framed, viz: Section 911 of the Revised 
Statutes, (providing for the punishment of persons keeping gam- 
bling houses) yet the said indictment charges the offense in equiv- 
alent words and is valid. 

Article 172 of the Constitution of 1879 did not repeal said Seetion 911 
of the Revised Statutes. 

T he State of Louisiana vs. George, 261. 

An indictment charging the accused with feloniously and knowingly 
receiving the property, and that “ he well knew the same was 
stolen property,” is in sufficient conformity to the statute. 

Nor is it necessary: that the indictment should state who stole the 
property, or from whom the accused received it. 

The charge that the accused stole the goods is sufficient, without the 
further averment that he took and carried them away. 

Nor does the statute make any formal requirement as to the mode of 
expressing the criminal intent of stealing the property. 

The State of Louisiana vs. Moultrie, 489. 

The State has the constitutional right to repeal in criminal cases, where 
the indictment has been quashed before a trial, or held bad upon 
a demurrer, and where it purports to charge an offense punishable 
with death or imprisonment at hard labor. 

In such cases the State is not required to furnish an appeal bond, as 
she cannot be condemned to pay costs. 

A judgment quashing an indictment on the ground of the unconstitu- 
tionality of the Statute under which the charge is brought, when 
the aceused has not been tried, as to his guilt or innocence under 
the charge, will not be a bar to a subsequent prosecution of the 
accused under the same charge. 

The State of Louisiana vs. M. Taylor, 978. 


It is not necessary that an indictment should show, on its face, that it 
was found during a session of the court, when that fact appears 
from the minutes in the record. 

Where the finding, endorsed on the indictment, is signed “A. Wartelle, 
Foreman,” and the minutes show that ‘‘ Armand Wartelle ”’ was 
appointed foreman, held, sufficient. 

Sec. 1048, Rev. Stat., dispensing with the necessity of setting forth in 

indictments for murder, the manner and means in and by which 
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CRIMINAL LAW—Continued. 
the death was caused, is not inconsistent with Art. 8 of Constitution 
of 1879. Affirming State vs. Bartley, 34 An. 147. 
The State of Louisiana vs. Granville et al., 1088. 


Under the charge in an indictment of stealing chickens, proof is admis- 
sible to show that hens were stolen. 
The State of Louisiana vs. G. Bassett, 1108. 


Where an indictment for burglary contains two counts, charging res- 
pectively a higher and lower grade of the offense, and the jury are 
instructed that if they find the accused guilty, they must return a 
verdict of “ guilty of first count,” or “ guilty of second count,” as 
the case may be, and in disregard of such instruction they return 
a general verdict of guilty, the Judge is authorized to refuse to 


receive such verdict, and a final verdict of “guilty of second count,” — 


rendered after again retiring, will not constitute such an irregu- 
larity as to vitiate the sentence upon it. 
The State of Louisiana vs. J. G. Disch, 1134. 


In an indictment for obtaining goods under false pretenses, where 
amongst the pretenses it is charged that the accused represented 
that ‘he wanted to buy goods on credit, in the fair and usual 
course of trade, ete.,” and that on the faith of such representations, 
the goods were delivered to him, this sets out such a colloquium as 
to a bargain of sale as connects the delivery of the goods therewith, 
and will support the indictment without more specific statement 
of the nature of the bargain. 

The State of Louisiana vs. J. Jordan, 1219. 


INFORMATION. 

An information for assault by wilfully shooting, under Sec. 792, R. S.. 
need not allege that the shooting was done with a dangerous 
weapon. e 

The State of Louisiana vs. Cognovitch, 529. 

JURY. 

Act No. 98 of the legislature of 1880, did not repeal Act No. 138 of 
1877, which provides for the drawing of tales jurors in criminal 
cases in the Parish of Orleans, under certain circumstances. The 
order made by the Judge a quo for an additional drawing was not, 
therefore, illegal. 

It is the duty of the District Judge to carefully abstain from any ex- 
pression of opinion or comment upon the facts of the case, in a 
criminal prosecution, not only in his final charge to the jury, but 
also in his rulings upon the admissibility of evidence, in the 
presence of the jury. But the complaint of the accused on this 
point is unfounded in the premises. 
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CRIMINAL LAW—Continued. 

A juror, who is by conscience opposed to capital punishment, is incom- 
petent. But, in this case, the juror having already answered that 
he had no such scruples, the Judge a quo was right in not allowing 
defendant’s counsel to repeat the question. 

The State of Louisiana vs. Maimée Alphonse et als., 9. 


By the provisions of Act No. 35 of the legislature of 1880, the Judge 
has the power, for the trial of cases where the penalty is not neces- 
sarily imprisonment at hard labor, to order the drawing of a 
special jury; and it is not necessary that such jury should be 
ordered for the first week of the term. 

The State of Louisiana vs. Ceran Briggs, 69. 


Ruling of this Court on the qualifications of jury commissioners, in 33 
An. 1229; 32 An. 193, re-affirmed. 

The State of Louisiana vs. Beaird et al., 104. 

The motion to quash the venire was properly overruled, in the absence 
of a charge of fraud, or averment of a great wrong or injury caused 
to the defendant. 

The accused was not entitled to a new trial on the ground that the evi- 
dence at the inquest was taken along by the jury, together with 
other papers, in retiring to deliberate, and that the table in their 
room of deliberations was covered with law books, to which they 
had access. 

The State of Louisiana vs. Harris, 118. 

A juror is competent when, being examined on his voir dire, he swears, 
in substance, that the opinion which he had formed and expressed 
against the accused will yield to the evidence, and that he can do 
impartial justice between the State and the defense. Aflirming 
previous decisions. 

The State of Louisiana vs. F. DeRancé et als., 186. 


In the absence of specific objection and affirmative proof to the con- 
trary, it will be presumed that the grand jury was legally organ- 
ized. 30 An. 885; 31 An. 380, 91, 368, 378. 

The State of Louisiana vs. S. Dilworth, 216. 

The grand jury is presumed in this case to have been regularly 
organized. . 

The State of Louisiana vs. George, 261. 

The Judge is not absolutely bound by the answer of the juror on his 
voir dire, that he has, or has not formed an opinion, when such 
answer is contradicted by the facts or circumstances of the case. 

The State of Louisiana vs. Barnes, 395. 


When a juror, after his examination on his voir dire, has been accepted 
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CRIMINAL LAW—Continued. 
by the prisoner and sworn, the court may yet discharge him upon 
discovering from the statement and further examination of said 
juror that he is opposed to capital punishment. 
The State of Louisiana vs. Miles Diskins, 919. 


A juror is not incompetent under the Statute, who says on his voir dire 


that he does not know the meaning of perjury, when at the same 
time he says he knows what false swearing means. 

If, in his charge to the jury, the Judge does not misstate the law, nor 
express any opinion as to the facts, there is no ground for avoiding 
the verdict on account of his charge. 

Nor will the verdict be avoided because a document was delivered to 
the jury on their retirement, which was offered in evidence on the 
trial. 

The State of Louisiana vs. David Williams, 959. 

The District Judge has, in the selection of jurors, a discretionary 
power, which should be trusted to a great extent, and his ruling in 
such matters should not be disturbed unless manifestly erroneous. 

The State of Louisiana vs. EB. Welsch et al., 991. 


Section 7 of Act No. 44 of 1877, does not repeal or conflict with Section 
992 of the Revised Statutes, requiring, in certain criminal cases, 
the service on the accused of the list of the jury which are to pass 
on his trial, two entire days before his trial. 

The list of jurors ordered to be drawn by the Judge, in the exercise of 
the discretion vested by Act 44, Section 7, must be served on the 
accused, in accordance with Section 992, Revised Statutes. 

The State of Louisiana vs. C. B. Stewart, 1037. 

The act of a juror, sitting in a capital case, who leaves the jury box 
during a recess of the court, and crosses the courthouse for the 
purpose of consulting a physician about his health, said juror 
being sick, and having permission for such consultation under the 
eyes of the sheriff, does not constitute a separation, or such mis- 
conduct as will vitiate the verdict. 

A juror who swears that he is opposed to capital punishment is not 
competent to sit on the trial of a murder case. 

A juror who swears that he has formed an opinion, but that the same 
is based on mere rumor, and that it will readily yield to the evi- 
dence, is competent. 

T he State of Louisiana vs. Lee Vines et al., 1073. 


It is not required that talesmen should be summoned only from the 
bystanders. 


The State of Louisiana vs. Thomas et als., 1084, 
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CRIMINAL LAW-—-Continued. 

Where a juror is challenged by the accused as incompetent on account 
of a defective memory, and the Judge, after examining the juror, 
decides that he is competent, such ruling being on a matter strictly 


within his discretion will not be disturbed on appeal, unless the 
error is palpable. 
The State of Louisiana vs. V. Eloi, 1195. 
MITIGATION. 

Unskilful treatment of the deceased is not a ground for acquittal of the 
accused, in a case of murder, when the wounds have been inflicted 
with a murderous intent. 

T he State of Louisiana vs. Barnes, 395. 


In a trial on a charge of murder, the accused has the right to show and 
prove previous threats of the deceased against him, and the dan- 
gerous character of the deceased, as evidence tending to rebut the 
presumption of malice, and to mitigate the offense charged. Held, 
that after such evidence had been introduced, the District Judge 
erred in giving the following special charge : 

‘That if you find the accused made the first assault at the time of the 
killing, then you should disregard the evidence of previous threats and 
of the dangerous character of the deceased.” 

T he State of Louisiana vs, McNeely, 1022. 
SENTENCE. 

Where the sentence of the Judge a quo condemned the accused to addi- 
tional laber on the public streets of Monroe, in default of payment 
of costs. Held, that that portion of the sentence is illegal, and 
must be annulled. 

The State of Louisiana vs. Salone Brannon, 942. 

In criminal cases, it is not necessary that the judgment be drawn up 
by the Judge and kept in the record as a separate and distinct 
proceeding. It is enough that it be noted and entered in the 
minutes by the clerk. 

Nor are the words: ‘ It is considered,” sacramental and essential in 
such judgment. 

Nor is such judgment impaired because it provides for the fixing of the 
time of execution by the Governor. 

Nor is it necessary that such judgment should contain the reasons upon 
which it is founded, as in civil causes. 

Nor is it necessary that such judgment be signed. 

Article 66 of the Constitution, granting to the Governor the power of 
reprieving, pardoning, commuting sentence, etc., is not designed 
to suspend indefinitely the execution of the sentence passed upon 


the criminal. 
The State ex rel. Pringle vs. Sheriff, et al., 1069. 
161 









1282 INDEX. 





CRIMINAL LAW—Continued. 
In criminal cases, the judgment needs not be signed, nor need reasons 
be given for it. 
The State of Louisiana vs. Thomas et als., 1084. 
A sentence not containing the words “ it is considered,” is legal and 
valid. The use of the words is not sacramental. 
The State of Louisiana vs. G. Bassett, 1103. 
STATUTES. 
The defense, that Section 788 of the Revised Statutes, providing for 
the punishment of the crime against nature, with which the accused 
is charged, does not define the offense or describe any crime 


known to the common law, is without foundation. 
T he State of Louisiana vs. Charles Williams, 87. 


Act No. 8 of the Extra Session of 1870, entitled an Act relating to crimes 
and offenses, is not unconstitutional. 
The State of Louisiana vs. M. Taylor, 978. 


The proviso or last clause in Section 986, Revised Statutes, which 
reads: ‘Nothing herein contained shall extend to any person 
absconding or fleeing from justice,” is intended as a means of 
interrupting prescription, when pleaded in bar of a prosecution for 
certain offenses; and is not intended to apply to the status of the 
accused at the time that it is proposed to prosecute, try or punish 
him. 

It is not necessary that he should be absconding or a fugitive from 
justice at the moment of the prosecution. It suffices that he 
should have absconded or fled after the commission of the deed 
charged against him. 

T he State of Louisiana vs. Lee Vines et al., 1073. 


Embezzlement is not an offense at common law, but was created by 
Statute. Embezzle includes in its meaning appropriation to one’s 
own use, and therefore the use of the single word embezzle, in the 
indictment or information, contains within itself the charge that 
the defendant appropriated the money or property to his own use. 

The simplification of criminal pleadings was commanded by this State 
in her first criminal Statute directing the common law forms to be 
divested of unnecessary prolixity. 

T he State of Louisiana vs. M. Wolff, 1153. 


TRIAL. 


The State is not under obligation not to have the accused tried before 
the regular term of court, because the latter has furnished bond to 
appear at such regular term. 

The accused was entitled to a continuance in the premises, on account 
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CRIMINAL LAW—Continued. 
of the absence of a material witness. The refusal of the continu- 
ance entitles him to a new trial. 

The refusal of the continuance, involving a question both of law and 
of fact, the action of the lower court is reviewable by this Court. 
Previous decisions affirmed. 

T he State of Louisiana vs. Ceran Briggs, 69. 

Under the circumstances of this case, and the showing made by the 
defendant, a continuance should have been granted by the court a 
qua. Its refusal entitles appellant to a new trial. 

T he State of Louisiana vs. Horn, 100, 


‘It is not necessary that the accused be personally present in court at 
the trial of the motion for a new trial. 
T he State of Louisiana vs. Harris, 118. 
The accused, not having requested the court to give a more detailed or 
complete exposition of the law of self-defense in its charge to the 
jury, cannot afterwards make the alleged want of fulness of the 
said charge a legal ground for the reversal of the judgment. 
The State of Louisiana vs. F. DeRancé et als., 186. 
Newly discovered evidence tending to impeach or discredit a witness, 
who has testified in the case, affords no legal ground for setting 
aside the verdict and granting a new trial. 
The State of Louisiana vs. Lou Young et al., 346. 
The minutes of the court a qua, as transcribed in the records, show 
that this case was allotted to Section B of said court, in which the 
accused was tried. This differentiates it from the Addotto case, 
34 An. p. 1, and shows that the accused is not entitled, on this 
ground, to a new trial. 
T he State of Louisiana vs. Shellang et al., 349. 
The attorney appointed as Judge ad hoc declining to act as such any 
longer, it was legal and proper for the lower court to appoint 
another attorney as such Judge ad hoc. Nor was it necessary that 
the said attorney be a resident of the parish in which the case 
was tried, being a resident of the District of which the parish 
formed part. 
A continuance was properly refused, under the circumstances of the 
“ase. 
Orders relating to the separation of witnesses during the trial, are 
matters peculiarly within the discretion of the lower court. 
The State of Louisiana vs. H. Revells, 381. 
The power of the District Court to correct its minutes so as to make 
them conform with the truth, is recognized and well settled in our 
jurisprudence. 
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CRIMINAL LAW—Continued. 

The fact that in passing a sentence of death on a criminal, the District 
Judge fixes in his judgment the day and date of the execution, a 
duty devolving upon the Governor, does not vitiate the judgment 
or the trial, and will afford no relief to the defendant on appeal. 
That portion of the sentence will be considered as unwritten. 

The Supreme Court will not review the refusal of a new trial on a 
motion involving questions of law blended with facts, unless the 
grounds are incorporated in a bill of exceptions. 

T he State of Louisiana vs. J. Chatman, 881. 

The Judge may have referred to a witness of the defendants as a 
willing witness, in ruling over a point of evidence, in the trial of 
the case, without thereby violating the principle that the Court 
must not comment upon the facts before the jury. 

The State of Louisiana vs. E. Welsch et al., 991. 

It is not the duty of the court, nor is it proper to announce to the jury, 
abstract propositions of law not involved in the pleadings or evi- 
dence of the case. 

There is no reason to make the motion for a new trial, when overruled, 
the subject of a bill of exceptions. 

There is no objection to the Judge’s reading from the book, from which 
he is quoting, in delivering a written charge to the jury. 

The State of Louisiana vs. Thomas et als., 1084. 

As soon as the affidavit or charge against an accused and other pro- 
ceedings had in the case before the committing magistrate are for- 
warded to the proper criminal court, the prosecution must be con- 
strued as having been instituted in the latter court. 

At that phase of the prosecution, the cause may be legally apportioned 
between the Judges of the Criminal District Court, Parish of 
Orleans; and such an apportionment isa compliance with the 
requirements of Art. 130 of the Constitution, providing that all 
prosecutions instituted in said Court, shall be apportioned by lot 
between the Judges. A complaint by the accused, that his case 
was not properly apportioned, because it was allotted before 
indictment or information, will not be heard. Judgment affirmed. 

T he State of Louisiana vs. J. Williams, 1198. 

The Judge did not err in refusing to charge that the open and undis- 
guised possession of the animal alleged to have been stolen, in 
the public streets and in company with others, ‘ was incompatible 
with the guilt of the accused.” 

T he State of Louisiana vs. Wingfield, 1200. 


. VERDICT. 


A verdict must be responsive to the indictment. So where a person is 
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CRIMINAL LAW—Continued. 
charged with burglary and the jury return a verdict of guilty of 
trespass, the Judge does not err in sending the jury back to the 
jury room in order that they may render a legal verdict. The 
verdict of trespass was not responsive to the charge of burglary. 
And the Judge may refuse such verdict, though he may have erro- 


neously instructed the jury that such a verdict could be returned, 
and may correct his error. 
The State of Louisiana vs. J. G. Disch, 1134. 

DAMAGES. 

Damages granted by the court for the illegal seizure of plaintiff’s 
property, after notice given to the seizing creditor that the said 
property did not belong to the judgment debtor, but to the plaintiff. 

Widow Chapuis vs. T. S. Waterman, 58. 


Plaintiff, whilst riding in one of the defendant Company’s cars, had 
rested his arms on the sill of the open window, out of which his 
elbow thus projected a few inches. Another car of the Company, 
coming down the adjoining track, as it passsed by, struck plain- 
tiff’s arm and broke it, the intervening space between the two 
cars, at that particular point of the road, being so narrow as to 
cause the accident,. Held, that the Company, as a carrier of pas- 
sengers, should have taken the proper precautions to avoid such 
accidents and is responsible for the damage suffered by the plain- 
tiff. Held, also, that there was no contributory negligence in the 
position of the plaintiff. 

Application of defendant to remand the case on account of newly dis- 
covered evidence, refused. 

A. M. Summers vs. Crescent City Railroad Company, 139. 


The driver of the car which ran over plaintiffs’ infant child and killed 
him, was guilty of no negligence or fault, under the circumstances 
of the case, and the Company cannot be held responsible. 

Hearn vs. St. Charles Street Railroad Company, 160. 


Where one of two persons, either innocent or mutually negligent, must 
suffer, the one who knew of the cause which occasioned the injury, 
and who could have avoided it and did not do so, must bear the 
loss. 

Levy vs. Carondelet Canal, ete., 180. 


In a suit for damages for malicious prosecution, the presumption of 
want of probable cause following from the acquittal or discharge 
on preliminary examination of the accused, can be successfully 
rebutted by evidence showing that the party provoking the prose- 
cution acted on information reasonably calculated to cause and 

lead a man of ordinary caution and prudence to believe or enter- 
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DAMAGES— Continued. 
tain an honest and strong suspicion of ihe guilt of the party 
accused. 
In such a case, a corporation will be exonerated from damages for a 
charge or accusation made by one of its authorized officers. 
S. Plassan vs. Louisiana Lottery Company, 246. 
Act No. 9 of 1874 is constitutional: It was so decided by the Supreme 
Court. 


The fact that it was subsequently pronounced unconstitutional by a . 


District Court on an application for habeas corpus does not make 
it such. 

Therefore, the defendant Company, acting with probable cause, cannot 
be responsible in damages. 

Augusti vs. Lottery Company et al., 504. 

Railway companies carrying passengers over long journeys, are bound 
to provide easy modes and to allow a reasonable time to their 
passengers to obtain food and necessary refreshments. 

They are bound to furnish safe and proper means of ingress and egress 
to and from trains to the eating stations, whether said eating 
houses be under the control of the railroad or a third person. 

This obligation includes the duty of providing sufficient lights for the 
safety of their passengers going to or coming from meals had at 
night, and giving them correct information as to the exact location 
of their respective trains, when trains have been moved during 
the absence of the passengers at their meals. 

Passengers receiving injuries for want of sufficient light and correct 
information of the whereabouts of their train on returning from 
the eating station, are entitled to recover damages against the 
company. 

Mrs. Peniston vs. Railroad Company, 777. 

The judgment of a justice’s court ejecting an occupant of a house under 
the laws of landlord and tenant, charged to be null and void in 
an action of damages for wrongful ejectment, cannot be inquired 
into collaterally, if regular in form and valid on its face. 

A plaintiff in an ejectmént suit is not responsible for the manner in 
which the officer charged with.the execution of the judgment per- 
formed his duty, unless he instructed him or directed his course in 
the premises. 

Mrs. A. Huyghe vs. H. Brinkman, 831. 

The right of action for damages, under Article ‘2315, C. C., does not 
survive in favor of the husband of the deceased. ° 

A druggist is held liable in damages, in the premises, for having sold 
Sulphate of Zine instead of Epsom Salts. 

T. J. Walton et al. vs. A. B. Booth, 913. 
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DAMAGES—Continued. 

When an injury would not have happened, except for the culpable 
negligence of the party injured, concurring with that of the other 
party, no action cav be maintained. 

A railroad company is not liable to a passenger for an accident which 
he might have prevented by ordinary attention to his safety, even 
though the agents in charge of the train are also remiss in their 
duty. 

Woods vs. Jones, Cowan & Knowlton et als., 1086. 

Exemplary damages will be allowed against a party who makes a vio- 
lent assault on another, whom he strikes and wounds, without 
provocation. 

In such cases the Supreme Court will not hesitate to ignore the verdict 
of a jury which had allowed only nominal damages; and will 
assess such damages as the nature of the case demands and the 
interest of justice requires. 

J. H. Scheen vs. W. M. Poland, 1107, 

Defendant sold furniture to plaintiff for a price paid partly in cash and 
partly in notes, and it was at the time agreed, that if the notes 
were not paid at maturity, defendant could retake the furniture. 

Held: that, notwithstanding non-payment of the notes, such agree- 
ment did not authorize defendant to enter the home of plaintiff in 
his absence, without his consent and without notice, and to take 
away the furniture. 

Under the particular circumstances of this case, the court refused to 
disturb a verdict for $750--holding that the small value of the 
furniture did not affect the question—the unlawful entry of the 
pauper’s hovel and abstraction of his scanty possessions being an 
injury identical in chatacter and magnitude with the like entry of a 
palace and despeiling it of its gorgeous apparel. 

Van Wren vs. H. Flynn, 1158. 


This case is one for damages, based upon Act No. 62 of 1877, which 
grants an action against Sewing Machine Companies for removing 
sewing machines from the premises of the purchasers. Held, by 
the Court, that the Statute has no application to the facts of this 
cause. 

Mrs. Jenks vs. Sewing Machine Co., 1241. 

DEPOSIT. 

The irregular deposit of money with a bank or banker, is subject to 

the legal understanding that the money will be payable only on 

demand of the depositor. The latter’s right of action only accrues 
after proper demand, and prescription only begins to run from the 
date of such demand and refusal. 
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DEPOSIT—Continued. 

Private unincorporated partnerships conducting the business of bank- 
ing, are “ merchants ” within the meaning of C. C. 2248, and their 
books cannot be given in evidence in their favor. 

Mrs. Brown vs. Pike et al., 576. 

A bank cannot apply funds on deposit to the payment of a debt due it by 
the depositor; compensation never takes place in such a case 
without the special assent of the depositor. 


Our law differs from the common law doctrine, that where a check has 


been presented to, and acceptance refused by a bank, there being 
no privity, the holder of the check cannot sue the bank. 

A check duly notified to the bank constitutes an equitable assignment 
of the fund against which it isdrawn. Case vs. Henderson, 23 An. 
49, overruled. Obiter. There is no distinction to be made between 
the irregular deposit of the customer with his factor and that of a 
depositor with a bank. 

Gordon & Gomila vs. Muchler, etc., 604. 


DIVORCE. 

Where a judgment from bed and beard is rendered in a suit by the 
husband against the wife, who reconvenes and prays fora divorce, 
and it does not say in whose favor it is rendered, the Court will 
infer that it was rendered in favor of the wife, where the custody of 
the issue of the marriage is given to her, and the community is 
condemned to pay costs. 

On a subsequent proceeding for a divorce, each claiming the benefit of 
the judgment and alleging the expiration of one year and absence 
of reconciliation, the Court will pronounce judgment in favor of 
the wife, and award her the custody of the child on a prayer for 
the amendment of a judgment against her, appealed by tlie 


husband. 
J. Eskholm vs. W. E. Rau, 246. 


DONATIONS. 

An informal and invalid donation may be confirmed and ratified by 
the heirs of the donor, and this ratification needs not be by express 
act, but may be shown to result from the general conduct of the 


heirs. C. C. 2274. 
Ventress, Executriz, vs. Brown et als., 448. 


Where a donor has imposed a charge on the donee in favor of third 
persons who have accepted the same, the donor cannot revoke the 
donation, as far as such third persons are concerned. 

Executors may prosecute to final judgment an action brought by the 
testator to annul a donation inter vivos made by him. 

A qualified acceptance of property received as a dation en paiement, 
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DONATIONS—Continued. 
and subsequent acts amounting to a judicial revocation of such 
acceptance, prevent one from afterwards claiming title under such 
dation en paiement. 

Without proof of fraud exercised, or violence used towards them, by 
their agent, major heirs are bound by his acts, when within the 
scope of the authority conferred upon him. 

Where a testator bequeaths as a legacy a certain sum of money, or a 
certain estate, the legatee, upon his acceptance of the latter, is 
bound to pay all legacies which were imposed as charges upon 
said estate by the testator. ° 

In the case at bar, the legacies imposed as charges on said estate, by 
the evident intention of the testator, are to be paid only out of the 
revenues of said estate after the maintenance of the forced heirs 
has been secured out of such revenues. 

Therefore, the liability of the forced heirs, to whom the estate was 
left, for the special legacies, imposed as charges on said estate, is 
not personal, but is confined to the revenues of said estate; in 
other respects, the opinion delivered in this case, reported in 30 
An. 718, approved and re-affirmed. 

Eskridge vs. Farrar, Agent, etc., 709. 

DRAINAGE. ’ 

The owner of the lower lands of two adjacent estates can do no act 
which would impede the natural flow of water on his lands from 
those of the higher estate. Hence, a dam or levee erected by the 
owner of the lower estate, acress a natural drain, receiving waters 
naturally flowing from his and his neighbor’s lands, will be 
declared illegal and abated as a nuisance. 

The owner of the superior estate may make all drainage works which 
are necessary to the proper cultivation and to the agricultural 
developments of his estate; to that end he may cut ditches and 
canals, by which the waters running on his estate may be concen- 
trated, and their flow directed or increased beyond the slow process 
by which they would ultimately reach the same destination. 

But such owner cannot improve his land to the injury of his neighbor ; 
and hence, he will not be allowed to cut ditches by which the 
waters running on his lands would be diverted from their natural 
flow, and concentrated so as to be thrown on his neighbor’s lands, 
at a point which would not be their natural destination ; nor will 
he be allowed to drain by means of ditches on his neighbor's lands 
waters which would remain stagnant on his own lands. 

J. T. Ludeling vs. F. P. Stubbs, 935. 

162 
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DRAINAGE TAX. 

In the matter of the Board of Assessors, etc., judgments obtained for 
drainage taxes, under the provisions of Acts No. 165 of 1858, and 
No. 30 of 1871, against property in the Fourth Drainage District, 
are nullities, having been obtained by proceedings unauthorized 
by law. Ruling in Succession of Patrick Irwin, 33 An, 63, 


affirmed. 
Board of Administrators, praying, ete., 97. 


A judgment for a drainage tax will not be enforced, where it is shown - 


that the property, far from being benefitted, was injured by the 
alleged drainage. The consideration of the judgment, which was 
prospective, having failed, the eventual debtor is, in law and 
equity, entitled to relief from the judgment. Drainage warrant 
holders depend for payment upon the collection of drainage 
taxes legally due and exigible, and cannot be paid out of any 
other fund. 
H. Davidson, Executrix, vs. City of New Orleans, etc., 170. 


EMINENT DOMAIN. 


The State, in the exercise of her police powers, has the exclusive right 
to determine the propriety, location and mode of building levees 
within her borders. After she has thus decided and has contracted 
for the public enterprise, a citizen, riparian owner, on whose land 
the levee is about to be built, cannot effectively remonstrate and 
require that it be constructed differently. In case of non-com- 
pliance with his demand by the Board of Public Officers in charge 
of the work, and in the event of subsequent damages sustained by 
him, he cannot hold the State liable either for compensation, as for 
property taken for public purposes, or for the injury sustained by 
him in consequence of the destruction of the same. It is damnum 
absque injuria. 

Bass vs. State of Louisiana, 494. 

ESTOPPEL. 

The doctrine of estoppel applies to the State as well as to private 
individuals. 28 An. 462. 

The State of Louisiana vs. A. G. Ober, 359. 

EVIDENCE. 


The strong circumstantial evidence in this case is sufficient to establish 
the alleged simulation of the sale to defendant. 
Mrs. A. Villars, Wife, ete. vs. L. Faivre, 198. 
Article 2278 of the Civil Code, which requires that the acknowledg- 
ment of the debt of a deceased person should, in order to interrupt 
prescription, be proved by written evidence, signed by the debtor, 
or by his specially authorized agent, does uot require that the 
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EVIDENCE— Continued. 
proof of the special authority should be also in writing. Such 
authority may be shown by verbal evidence. 
Succession of Edwards, 216. 
Where a creditor attacks a sale made in the name of a third person, for 
the occult benefit of his debtor, the burden is upon him. Where 
the evidence affirmatively supporting the transaction has not been 


rebutted, the sale will not be disturbed. 
Chaffe & Sons vs. Lisso et als., 310. 


The evidence is insufficient in this case, under Article 2278 of the Code, 
to show the interruption of prescription on the note sued upon, 
which is that of a deceased person. 

Lehman, Abraham & Co. vs. Estate of Mahier, 319. 


The lower court also correctly received evidence of the assault and 
battery committed by plaintiff upon defendant, as part of the res 
geste of a quarrel between the parties, during which the opprobious 
epithets complained of by plaintiff were used by defendant. 

A juror cannot be asked on his voir dire, “ whether or not he had any 
bias or prejudice against suits of this sort,” (which is an action for 
damages on account of slander.) 

This Court, in the opinion, reproves the nature of such a suit, which 
is that of a strong and young man, the son-in-law of defendant, 
who, after cruelly beating his father-in-law, claims $10,000 dam- 


ages against him for libel. 
B. T. Young vs. J. J. Bridges, 333. 


In case of variance in the sheriff’s deed of sale and his return on the 
writ, as to the identity of the adjudicatee, it is the deed of sale 
which governs. Though the adjudicatee in this case signed the 
deed of sale as tutrix, the sheriff’s recital in the deed showing that 
the adjudicatee bought the property in her personal and indi- 
vidual capacity, the title is hers and not her ward’s. The sheriff’s 
deed is complete without the adjudicatee’s signature, which adds 
nothing to it nor detracts anything from it. 

M. Carroll et al. vs. Scheen et als., 423. 

It is competent to establish by parol a subsequent change or modifica- 
tion of a written contract. 


L. B. Cain vs. E. Pullen, 511. 

The plea of insanity, urged by defendant as caused by habitual intem- 
perance, is repelled by the Court. 

The doctrine is well settled, that the plea of want of consideration of 
a promissory note given as for value received, does not throw the 
onus probandi upon the plaintiff, even when he is the payee of the 
note. 


J. P. Kearney vs. Succession of Whitehead, 531. 
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EVIDENCE—Continued. 

This is a suit to annul and cancel three notes secured by mortgage, 
which plaintiff alleges he signed without consideration and through 
fear of bodily injury. 

Where notes secured by mortgage are signed by plaintiff before a 
notary, with the full knowledge of tenor and contents of both notes 
and mortgage, the burden of proof is on him to show that he 
signed through fear of personal violence. 

Plaintiff has not satisfactorily established such threats of violence, or 
the connection between the threats made and the business trans- 
action of signing said notes and mortgage several weeks after the 
alleged threats were made. 

E. Couder vs. Oteri et al., 694, 

This is virtually a suit against one person to pay the debt of another. 
The promise to pay the debt of another, to be binding, must be in 
writing, signed by the promissor. 

A representation made with no intention to deceive, but from an 
honest belief, gives rise to no liability because erroneous, although 
parties to whom such representations were made, acted upon the 
faith of them. 

Schmidt & Ziegler vs. Kent et al., 816. 

The Articles of our Code fixing the lapse of time essential to establish 
the presumption of death from absence, without being heard of, 
apply to cases where the absence is the only circumstance support- 
ing the presumption of death. 

Death, like other facts, may be established by circumstantial evidence, 
when direct evidence is not obtainable; and when absence with- 
out tidings concurs with other attendant and supporting circum- 
stances to produce the conviction that the party is dead, such 
proof is all that can be required. 

Mrs. Boyd vs. New England Life Ins. Co., 848. 


As the proces verbal is evidence of the sale, its recitals must control, 
and not the signatures of parties, which are unnecessary in law, 
and will, in such a case, be considered as surplusage. 

Heirs of Nesom vs. Weis et al., 1004, 

EVICTION. 

An actual physical ouster is not indispensably necessary to constitute 
an eviction. 

If a final decree of a competent court establishing title in a third 
person is shown, the loss of the land will be considered certain. 
The putting such decree in evidence by the party against whom it 
was rendered is a virtual dispossession and compulsory, because 
the decree commands eviction, and is enforceable. 

St. Romes vs. City, 1201. 
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EXECUTORY PROCESS. 

An order of seizure and sale cannot legally issue in favor of an alleged 
endorsee of a promissory note, payable to the order of the payee, 
without authentic evidence of the endorsement. Nor does the 
stipulation in the act of mortgage securing the note, to the effect, 
“that the payee or his transferree may proceed to enforce the 
same by seizure and sale,” dispense with such proof of the 
endorsement. 

When the application is made for such order on a note of the descrip- 
tion stated, by one claiming to be syndic, and there is no authentic 
proof of the payee’s endorsement, the application must be accom- 
panied by proper evidence of the assignment, and the syndic’s 
appointment, to warrant the order. 

Chaffe, Syndic, vs. Carroll, 122. 


Where an injunction issues against executory process, on the ground 
of extension of time by the plaintiff, the debtor’s evidence must be 
positive and precise to show such fact. It will not otherwise be 
entitled to weight, particularly when contradicted by two disin- 
terested witnesses, whose testimony was even superfluous in this 
case. 

People’s Bank vs. Ballowe, 565. 

An order of seizure and sale is not a judgment in the legal sense of 
the term. 

Its only element, in common with a judgment, is the fact of its being 
liable to be reviewed on appeal. 

Mitchell, Tutor, vs. Sheriff et al., 998. 

EXPROPRIATION. 

In a proceeding of expropriation for the construction of a railroad, the 
jury of freeholders cannot, by their verdict, instead of assessing 
the money value of the property and damages, require the rail- 
road company to do certain work for the benefit of the party who 
is to be expropriated. 

N. O. & Pacific R. R. Co. vs. Murrell, 536. 

Lands taken by the public for a particular use of any kind, by the 
exercise of the power of expropriation, cannot be applied to any 
other use, to the detriment of the landholder. 

Where a building erected on land, expropriated for the purpose of a 
railroad station, is used as such, bat a private business is carried 
on in certain rooms by one who is the agent of the railroad, and 
receives his compensation in being allowed the use of these rooms, 
in which railroad freight is however stored when necessary, it is 
not such a diversion by the railway from the use for which the 
land was expropriated, as to authorize an action for damages. 

N. Hoggatt vs. Railroad Company, 624. 








1294 INDEX. 





EXPROPRIATION— Continued. 

The obvious meaning and intent of Section 4 of Act 14 of 1876, the 
legislative charter of the plaintiff Company, were to secure Shreve- 
port as the northwestern terminus, and to prevent the Company 
from evading this requirement by building connections to other 
possible termini, under the name of branches, before completing 
the line to Shreveport. The Company had the right to begin its 
route at Baton Rouge, or to build via that point, and the construc- 
tion of the Baton Rouge branch, while the main line wasin process 
of completion, did not violate the spirit or meaning of the law. 

Our expropriation laws and the summary proceedings therein, are not 
violative of the present Constitution of the State. 

The route to be pursued by the road is not among the issues submitted 
to the jury under the expropriation proceedings. 

N. O. & Pacific Railroad Co. vs. Robertson, 865. 


FUNDING BOARD. 


The duties of the Funding Board under Act No. 104 of 1880, are minis- 
terial, and may be enforced by mandamus. 

Judgment having been rendered in favor of the Relators for their claim 
against the Charity Hospital of New Orleans, and for the interest 
thereon, in their original suit against the Board of Administrators 
of said Charity Hospital, the Funding Board cannot refuse to fund 
the amount of such interest as well as of the principal of the judg- 
ment, on the ground that the funding, under the Constitutional 
Ordinance and the Statute, is an act of grace on the part of the 
State, which cannot be extended beyond the express words of the 
law, in which the funding of the interest is not provided for. 

The State ex rel. Smith & McKenna vs. Funding Board, 197. 


GARNISHMENT. 

When an insurance company made garnishee, answering interrogato- 
ries, declares that it issued to the judgment debtor a policy on a 
stock of goods for a stated amount; that said stock was burnt out, 
but the loss had not been adjusted, the judgment creditor cannot, 
on the face of the answer, obtain a valid judgment ordering the 
company to adjust the loss within a given delay, or else pay his 
judgment. 

The judgment creditor has no greater rights than the assured, and 

' eannot exercise them without previously fulfilling all required 
conditions precedent. 
Katz & Barnett vs. Sorsby, etc., 588. 


HABEAS CORPUS. 
A habeas corpus will not issue where the prisoner, who had furnished 
bail before the committing magistrate, for his appearance before 
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HABEAS CORPUS—Continued. 


the the District Court presided over by the same officer, is ordered by 
ve- the latter, after a true bill for manslaughter has been found, to be 
ny confined, and refuses to furnish a new bond. It requires no pro- 
her ceeding to authorize the Judge to issue such an order, which is in 
ing the nature of a bench warrant. 
its The State ex rel. Thomas vs. C. A. Bruslé, Sheriff, 61. 
ue- HOMESTEAD. 
33 | The plaintiff, in this case, is not entitled to an urban homestead, under 
the Constitution of 1879, against the execution of a judgment 
10t rendered in favor of his creditor and against him, in the year 1877. 
J. O. Poole vs. Cook, Sheriff, et als., 331. 
ed The right of defendant to his homestead existed prior to the Con- 
stitution of 1879, under the law of 1865, and was not impaired or 
affected by the provisions of the former, except as to the necessity 


of recording his claim to such homestead under the requirements 
of the subsequent legislation, with which he complied. 


. Ben Gerson & Son vs. A. C. Gayle, 337. 

™ Rent of a house leased by the year to the deceased who, by contract 
est with another person, saw bound to provide such, the latter paying 
-_ housekeeping expenses and supplying the wants of the family of 
nd both, is a debt chargeable to the succession from and after the 
g- death of the lessee. Such rent is to be deducted from the $1,000 
al homestead allowed to the necessitous minors of the deceased, as 
he they occupied the house. Relieving them from such deduction 
he would be to give them the amount fixed by law for their relief. 


The law, being in derogation of common right, must be strictly 
construed. Such rent is not chargeable to the executor, on the 
ground that he should have rented such premises and not per- 
mitted them to be occupied by the necessitous orphans of the 
” deceased. 





a P. Coyle vs. Succession of Creevy. 539. 
it, Money received by the widow and minor children of a deceased person 
rt, ‘from benevolent societies of which he was a member, and due to 
he his family at his death, should be deducted from the one thousand 
is dollars allowed by law to the widow and the minor in necessitous 

. circumstances. 
ti The difference between the alleged value and the price brought at 
“dl public auction of certain insurance scrip should not, however, be 
charged to the administratrix and deducted from the one thousand 
dollars. 


An opposition filed after an account of administration has been homol- 
ogated, in so far as not opposed, comes too late. 
Succession of Wellmeyer, 819. 
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HOMESTEAD —Continued. 

Under the homestead provisions of the Constitution of 1879, the exemp- 
tions therein provided only take effect from the date of registry, as 
provided by law, and are inoperative against debts contracted prior 
to such registry. 

Succession of Furniss, 1013. 

A person cannot claim the benefit of the homestead laws, on the ground 
that she has brought up and is supporting in her house orphan 
children, who constitute her family and are dependent upon her 
for such support. 

Homestead laws are to be strictly construed. 

A. E. Galligar vs. J. U. Payne et al., 1057. 


The rights of the minor children or of the widow of a deceased debtor. 
claiming under the provisions of the homestead law of 1852, must 
be tested under their condition or situation as existing at the date 
of the death of the deceased, and not at the date of the settlement 
of the succession. If the widow, or any one of the minors, even 
though the latter be not the issue of the widow, possess in his er 
her own right $1000, nothing can be allowed under the homestead 


law. 
Succession of Agenor Lessassier, 1066. 


HUSBAND AND WIFE. 

Neither party is entitled to the separation from bed and board, when 
the wrongs complained of are reciprocal between husband and 
wife. 

J. A. Castanédo vs. Wife, 135. 

A charge by the wife, as a ground for separation from bed and board, 
that her husband had fled from justice when charged with an infa- 
mous offense, is not sustained if the evidence shows that the charge 
was made after the husband's departure, and that the husband, on 
being informed of the charge, returned and presented himself for 
trial, after which he was discharged, and satisfied the claim of the 
complainant against him. 

The forbearance of a wife and her patience, enduring the cruel tréat- 
ment, excesses and outrages of her husband for a long time, 
before complaining to the courts, must not be confounded with or 
construed as condonation or reconciliation, as contemplated in our 
laws, in bar of the wife’s action for separation from bed and board. 

Charges of an outrageous character made by the defendant in an 
answer to a suit for separation, cannot be considered as an element 
of excesses or cruel treatment, in favor of plaintiff. The issue 
must be tendered on acts which have preceded the institution of 
the suit. 


C. Terrel vs. J. R. Boarman, 301. 
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HUSBAND AND WIFE—OContinued. 


ap- In cases where the rights of creditors, forced heirs or other third per- 
as sons are in no manner affected, the declarations and admissions 
ior of the husband, made at a time not suspicious, that certain property 

belongs to his wife and was acquired by her, in her own right, by 
\. . purchase or otherwise, in the absence of any charge of fraud or 
nd error, are legal and proper and sufficient evidence against himself 
an or persons claiming through him. And such admissions may be 
er proved under the general issue. Affirming previous decisions. 


Mrs. R. A. Brown vs. Stroud, Executor, 374. 


Where a judgment of separation was rendered, but noexecution issued, 
under which any seizure was made, for more than a year after- 


or. wards, it will not be considered a bona fide non-interrupted suit, 
ast as is required, in order to obtain payment of the wife’s claims. 

ate Where there is no return made of the writ, there isno evidence that 
ont execution ever issued. 

-_ Chaffe, Syndic, vs. Mrs. Scheen, 684. 
or The husband, as head and master of the community, has the right to 
ad dispose of its movable effects by onerous title, or even by gratuitous 


and particular title. 

Whatever be the rights of creditors, the wife can only attack such gra- 
tuitous dispositions of movables, on allegation and proof that they 
were fraudulently made for the purpose of injuring her. 

nd Cotton et al. vs. Cotton et al., 858. 


» Transfers made by the husband, in satisfaction of genuine paraphernal 
claims of the wife, are excepted from the general rules governing 


enh 





ms the revocatory action. Affirming 33 An. 532; 30 An. 745; 8 An. 

met 485. 

Thompson & Co. vs. Freeman et al., 992. 

- In a suit to evict the wife from property transferred to her by her hus- 

he band, in satisfaction of her rights against him, the latter may be a 
witness on his own interest as warrantor. 

ie Shaniz and Wife vs. Stoll, 1237. 

e. INJUNCTION. 

or An injunction should not be granted to forbid the execution of a 

ur judgment rendered by another court, under which judgment no ° 

rd. writ of execution has been issued or applied for. Such an injune- 

an tion practically amounts to an action in bullity of the judgment 

nt rendered, which could only be entertained by the court which 

ue rendered the judgment. C. P. Art. 108; 29 An. 108, 375. 

of Injunctions are only designed to prevent an actual or impending injury, 


which does not exist in this case. 33 An. 222; 29 An. 271. 
The State ex rel. Keiffer Bros. vs. Judge, ete., 89. 
163 
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INJUNCTION—Continued. 

After once granting an order of injunction, the Judge cannot revoke it 
without notice to, and hearing of the party in whose favor it was 
granted. 

Mrs. M, A. Pike et al. vs. Bates, Sheriff, et als., 391. 


Where a party applies for an injunction, accompanying his application 
with the required bond, or presenting one of the exceptional cases 
wherein a bond is dispensed with, the Judge should, without fur- 
ther requirement, grant or refuse the injunction. There is no 
authority for the issuance of arule and taking testimony, touching 
the merits of the application. 

When, however, such a rule was issued, and upon its trial was dis- 
charged, and the case was put at issue by an action and proceeded 
regularly to the trial, and the demand of plaintiff, on which she 
based her application for an injunction, was rejected on devolutive 
appeal taken from such final judgment, this Court, if it finds that 
this judgment on the merits was correctly rendered, will not 
remand the case, and grant the preliminary injunction, with the 
certainty that, after being allowed, it must be dissolved, and par- 
ticularly where it is shown that the property, the sale of which 
was sought to be enjoined, had been sold under the execution, and 
was thus beyond the reach of the remedial process. 

Mrs. Sinnot vs. Rochereau & Co., 784. 

INSOLVENCY. 

Under Section 1871 of the Revised Statutes, the Judge cannot, upon 
the mere filing of the creditor’s petition for a forced surrender, issue 
an order to compel the defendant to make the surrender. A 
suspensive appeal lies from such an order. 

Reder & Co. vs. Mrs. Maas et al., 130. 


Where an insolvent has made a surrender under our State laws, which 
has been accepted, and a syndic has been appointed by the cred- 
itors who have participated in all the insolvent proceedings, they 
are not estopped from opposing debts placed on the schedule, nor 
from suing to bring into the estate property alleged to have been 
fraudulently disposed of by the insolvent. 

Chaffe, Syndic, vs. Mrs. Scheen, 684. 

An extra judicial surrender of his property made by a debtor to, and 
accepted on his conditions by, a portion of his creditors, does not 
transfer the ownership of his property to such creditors, nor does 
it divest his other creditors of the right to participate pro rata in 
the proceeds of the sale of such property, made by judicial process 
at the instance of the creditors who had formally accepted the sur- 
render and conditions of the debtor. 
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INSOLVENCY—Continued. 

The title of any creditor to a judgment against the debtor, and who 
claims his share of the assets, cannot be inquired into collaterally, 
without making the alleged owner a party to the suit. 

T. W. Bothick vs. Greves et als., 907. 

In a contest between the creditors of an insolvent debtor, in the settle- 
ment of his succession, notes and mortgages given by him whilst 
in insolvent circumstances do not make conclusive proof of their 
own reality and validity, if assailed. 

Succession of M. Coughlin, 916. 

The clerk of a District Court has no power, in the absence of the 
Judge, to make a decree accepting the cession of an insolvent 
debtor for the benefit of his creditors, and staying proceedings 
against his person and property. It is a judicial act, equivalent 
to a judgment—which can be exercised by the Judge only. The 
Constitution did not authorize the legislature to confer on such 
clerks the power of rendering judgments, and the legislature has ~ 
not done so. 

The State ex rel. Boyd vs. Clerk, ete., 1027. 


An order by the Judge of one division of the Civil District Court for 
the Parish of Orleans, transferring a cause to another division to 
be there cumulated with the insolvency proceedings of the defend- 
ant, is a compliance with Sec. 1816 of the Revised Statutes, which 
we hold not to be inconsistent with Art. 130 of the present 
Constitution. 

Such an order is not appealable. 

Bajourin vs. Ramelli, 1216, 


Section 1799 of the Revised Statutes, providing that in deliberations 
of creditors in insolvency proceedings, “the opinion of the ma- 
jority of the creditors in number and amount shall prevail ; 
but in case of any equality, then the number of persons shall pre- 
vail,” requires unequivocally a majority of creditors, both in 
number and amount, in order to choose a syndic, and cannot be 
construed away. 

The term “ equality ” in the last phrase refers to equality in amount, in 
which case only can the majority in number elect. 

Winkler & Ricks vs. Creditors, 1221. 

INSURANCE. 

The receipt of the Insurance Company for the plaintiff’s draft, fur- 
nished for the first annual premium, which is alleged to evidence 
a contract of insurance between the parties, constituted no such 
contract. Verbal evidence was admissible to show that said receipt 
was no contract. 


- 
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INSURANCE—Continued. 
The agent of the Insurance Company could not bind his principal in 
the premises without special authority. 
Mrs. M. H. Todd vs. Piedmont and Arlington Ins. Co., 63. 


Where a loss has been adjusted between an insurance company and 
a policy holder, such adjustment is a new and independent agree- 
ment; and the action for the recovery of the adjusted loss is a 
suit, not upon the policy, but upon the new promise or contract. 
In such a suit, the company cannot set up, in defense to the claim, 
breaches of warranties or stipulations in the original policy. 

The Company can escape the liability of the adjusted loss only iu a 
clear case of fraud or error, in which the burden of proof lies upon 
them, and they must establish the charge with certainty. 

L. Godchaux vs. Merchants’ Ins. Co., 235. 


This is a suit on a policy of insurance for the destruction of the 
insured building. The policy contained a clause under which the 
insurer was not responsible for losses occasioned by explosion. 
And the defense was that the losses were due to that cause. By 
the explosion of the sugar house boilers, the building caught fire, 
which fire was apparently extinguished, but it broke out a second, 
and a third time, within forty-eight hours after the explosion. 

Held, that the existence of a fire as an effect of the explosion must be 
presumed to have continued as such an effect, unless the contrary 
be proven, and the insurer was released from liability for the 
destruction of the building. 

: E. Tanneret vs. Merchants’ Ins. Co., 249. 


Where a plaintiff sues to recover against the loss of a stock of furni- 
ture insured and destroyed by fire, and alleges that the furniture was 
in a warehouse in the rear of the building, at the corner, instead 
of alleging that the same was in said building, the misdescription 
cannot relieve the company when it is proved that the policy had 
been destroyed: that the insured had no other transaction with 
the company; that the building contained a warehouse up and 
down, and when evidence was freely introduced showing the 
intent of the parties, and establishing that the entire building, 
which was two-story, was covered in its length and width by a 
continuous roof extending over a yard and the rear warehouse. 

O. Allen vs. Lafayette Ins. Co., 763. 


To invalidate a claim on a policy of insurance, false swearing in proofs 
of loss must be wilful and intended, or calculated to defraud. 

Damage by fire includes not only loss by actual ignition, but all losses 
necessarily following from the occurrence of fire and arising 
directly and immediately from that peril. 
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INSURANCE—Continued. 

Whether removal of goods was necessary is to be judged, not by the 
actual result, but by the circumstances of the case as they appeared 
to parties acting at the time. 

A. Balestracci vs. Firemen’s Ins. Co., 844. 

Where a prima facie case is made out, and the insurance company 
has set up breach of warranty and intemperance, the burden rests 
upon it to make out the defense. Where it fails in that regard, 
the beneficiary will recover. 

Mrs. Boisblane vs. Insurance Co., 1167. 

INTEREST. 

A contract to pay eight per cent. interest and two per cent. commis- 
sions on money advanced, is usurious, and under the Revised Stat- 
utes, which do not conflict with the Code, the entire interest is 
forfeited. 

Succession of A. C. Rhoton, 893. 

JUDGMENT. 

A judgment previously rendered, in execution of which a fiera facizs 
has issued, cannot be afterwards set aside by an ex parte order 
with a hearing, or notice to the party in interest. 

J. A. Bajourin vs. Ramelli, 554. 

None but parties to a suit are entitled to service of notice of judgment. 

Notice of judgment, rendered er parte, placing heirs in possession of 
succession property, need not be served on the executors of the 
succession, whose right to a suspensive appeal is lost after the 
expiration of the legal delay. 

The validity of this ex parte judgment, which may be null and void, 
cannot be questioned in this proceeding; an appeal being the 
proper method to review such judgment. 

A rule for a restraining order, which was never sustained, cannot 
suspend a judgment. 

A writ of prohibition issues only to inferior courts, and not to private 
individuals, unless they are necessary adjuncts to the proceeding 
against the Judge. 

The State ex rel. Zimmerman vs. Judge, ete., 653. 


Where it appears that a judgment was rendered after answer, and was ° 
subsequently acquiesced in by the defendant, by payment of inter- 
est and promise to pay such, and the party against whom it was 
rendered was present in the parish and yet suffered it to be executed 
without opposing its execution by suit, such party is considered as 
estopped and cannot attack the judgment, or what was legally done 
under it. 


Cane vs. Sewall et al., 1096. 
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JUDGMENT— Continued. 
A judgment cannot properly be rendered for more than is demanded. 
The burden of proof is on the opponent when he alleges assets beyond 
those acknowledged in the account. 
Succession of Claverie, 1122. 
Where a judgment recites, upon its face, the consent of the defendant 
‘* given in open court,” citation and default are unnecessary ; the 


consent so given need not bein writing ; and the fact and sufficiency | 


of the consent will be presumed, unless the contrary be made to 
appear. 29 An. 557; 11 An. 280. 
Mrs. Thornhill vs. State Bank, 1171. 


JUDICIAL SALES. 

Where the attorney, himself a party to the suit, acts as the appraiser 
for said party, the sale cannot be attacked on the ground that he 
was not sworn. 

Where an order of sale specifies no terms of credit, but only requires 
the purchaser to assume the payment of certain mortgage notes 
already past due, the sheriff did not depart from the terms fixed in 
the order, by advertising and selling for cash, at least in absence 
of any showing that the notes had been extended. 

A. J. Keenan vs. Heirs of Ahern, 885. 


JURISDICTION. 

In an action for the ejectment of a tenant, the amount of the unpaid 
rent, as stipulated in the lease, exceeding the sum of $1,000, the 
Supreme Court has jurisdiction. 

William J. Beirne vs. James Gill, 7. 

Plaintiff’s judgments against the municipal corporation (for the pay- 
ment of which he seeks the levy of a tax,) exceeding, with the 
interest, the sum of $1,000, the Supreme Court has jurisdiction of 
the matter in dispute. 

The State ex rel. Fisk vs. Police Jury, ete., 95. 


The Supreme Court has jurisdiction of suit for the levy of a tax to pay 
three judgments owned by plaintiff, although the amount of each 
judgment is less than one thousand dollars, if the aggregate 
amount of the judgments exceeds one thousand dollars. 

In such a suit, the right to the levy of the tax prayed for is an issue 
presented for decision, and the proceeding is not an ordinary exe- 
cution of a judgment, or of judgments, which are res judicata 
of the issues involved in the original suit or suits only, and the 
right of appeal cannot be defeated by such consideration. 

H. Tebbe et al. vs. Police Jury, ete., 137. 


The Fifth District Court for the Parish of Orleans had jurisdiction 
under Acts 859 of 158 and 175 of 1859, regulating the collection by 
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JURISDICTION—Continued. 
judicial process of taxes due the City of New Orleans, over all 
amounts, even less than fifty dollars. 
Mrs. Roberts, ete. vs. F. A. Zansler, 205. 


The allegation in defendant’s answer and claim in reconvention, that 
the value of the possession of the land sued for is $1,500, is suffi- 
cient to show that the Supreme Court has jurisdiction of the case. 

Mrs. C. Young vs. R. Wilson et als., 385. 


It is the value of the thing claimed, and not the amount of the judg- 
ment sought to be satisfied out of it, which determinates the juris- 
diction of the Supreme Court, when title is asserted to the property. 
There being no allegation, no affidavit, no testimony to show the 
value of the property in this case, the appeal is dismissed. 

T. B. Rhodes vs. OC. FE. Black et al,, 406. 


Where there wasa judgment in the lower court homologating an 
account of administration, so far as not opposed, which judgment 
had become final, and where the only opposition to the account 
was a claim for $237.60 for drainage tax, the Supreme Court has 
no jurisdiction to determine the merits of the controversy, because 
the amount to be distributed is no longer an appealable bond. 

Succession of Duran, 585. 


The Supreme Court is without jurisdiction to entertain a suit to annul 
a tax sale, at the instance of a person seeking to enforce an 
hypothecary action against the property sold, where the amount 
of the mortgage claim is only $350 and interest. 

E. Fendler vs. Bates, Sheriff, et al., 595. 


This application being for a writ of prohibition only, no other question 
than that of jurisdiction of the Court, or incompetency of the 
Judge, can be raised. 

As no plea to the jurisdiction appears in the pleadings, or was passed 
upon by the lower court, there is nothing before the Supreme 
Court to determine. 

The State ex rel. Attorney General vs. Judge ete., 611. 


When one has been subrogated by the plaintiff in a pending suit to his 
right of action therein, and has had the subrogation entered upon 
the minutes of the court where the suit is pending, but before 
notice of the same is served on the debtor of the right, it is seized 
under a judgment rendered against the original plaintiff, in a 
parish other than where the right is being prosecuted, and is adver- 
tised for sale, the party claiming under his transfer and subrogation, 
can enjoin the sale and assert his claim before a court of the parish 
where the seizure is made, and can allege and prove that the judg- 
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JURISDICTION—Continued. 
ment is a nullity, because a pure simulation, rendered on a false 
confession and for no consideration. 

In such case he is not bound to bring an action of nullity before the 
court that rendered the judgment, and not bound to cite the 
defendant in the pretended judgment. Such an action is not like 
the action of nullity, which must be brought by a party to the 
judgment, but more in the nature of a revocatory action. 

W. H. Jack vs. Harrison, Jr. & Co., 736. 

A District Court which has jurisdiction of a cause, is competent to pass 
upon and decide all legal points and issues presented in a recon- 
ventional demand, and in all other incidental demands growing 
out of or connected with the main suit. 

In such a case, the charge that the Judge has usurped authority in 
deciding pleas or issues alleged to be beyond his jurisdiction, will 
not entitle the party complaining to a writ of prohibition from the 
appellate tribunal, unless the record discloses a plain usurpation 
of authority or jurisdiction, or arbitrary exercise of power by the 
inferior court. 

The State ex rel. Gullet Gin Co. vs. Judge, ete., 758. 

By Act No. 5 of 1870, extra session, no court within this State has the 
jurisdiction to entertain an application for or the power to grant a 
writ of mandamus for the purpose of compelling the auditing officer 
of the City of New Orleans to issue a warrant for the payment of 
money on the disbursing officer of said city. A writ of prohibition 
will issue from the Supreme Court, under its supervisory control, 
to restrain the enforcement of a writ of mandamus issued in such 
circumstances by an inferior court. 

The State ex rel. Fernandez vs. Judge, ete., 875. 


In an action by one partner against the other, for an account of partner- 
ship funds received and unaccounted for by the latter, if the plain- 
tiff alleges that the sum thus received amounts to only a thousand 
dollars, the case presents an issue over which the Supreme Court 
has no jurisdiction, and the appeal will be dismissed. 

C. H. Teal vs. T. J. Pirtle, 892. 

The Supreme Court is without jurisdiction, when the suit is to enforce 
a mortgage for $400 and interest against a third possessor, though 
the land subject to the mortgage may be worth more than one 
thousand dollars. 


Endom vs. J. T. Ludeling, 1024. 


In a contest over a fund in the hands of a sheriff, realized under execu- 
tion, the Circuit Courts have no jurisdiction if the demand of 
plaintiff exceeded one thousand dollars, although the amount 
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JURISDICTION—Continued. 
claimed on intervention or third opposition be less than one 
thousand dollars. 

In such cases, the jurisdiction of the appellate tribunal must be tested 
by the amount claimed by plaintiff, and not by the claim of third 
opponent or intervenor. 31 An. 452; 30 An. 625; 8 La. 164. 

The State ex rel. Seymour vs. Judge, etc., 1046. 

The third opponent claiming $1,000 out of a larger fund to be distrib- 
uted by the executor, this Court has jurisdiction. 

H. Renshaw vs. Stafford, Executor, 1138. 

When the prayer of the petition contains no moneyed demand what- 
ever, and the plaintiff asks that his right to sue for damages here- 
after be reserved, the Supreme Court is without jurisdiction of the 
suit. 

J. M. Saux vs. Patton, Mayor, etc., 1155. 

JURY. 

The remarks which the jury read by permission of the court, after 
their verdict was rendered and filed, did not affect the validity of 
the verdict. 

H. M. Wallis vs. B. F. Bazet, 131. 

Although a case has already been fixed for trial, an application for a 
jury is in time if, at the moment it is made, the case does not stand 
fixed for trial. 

Gallagher et al. vs. Hebrew Congregation, 526. 

Where a suit is on unconditional obligations to pay specific sums of 
money, and the defendant does not bring himself within either of 
the exceptions provided by C. P. 494, the District Judge has no 
right to order a trial by jury, and must pass upon the case itself. 

T he State ex rel. Chism & Boyd vs. Judge, ete., 1177. 

JUSTICES OF THE PEACE. 

Under the provisions of the Constitution of 1879, justices of the peace 
have no authority to act as examining and committing magistrates 
in cases of capital punishment or hard labor. Such authority is 
vested, in those cases, in the District Courts alone. 

The State ex rel. Stevens et al. vs Livaudais, Judge, etc., 52. 

A City Court Judge has jurisdiction to annul, not only the judgments 
rendered by him, but also those rendered by the justice of the 
peace whom he has replaced. 32 An. 1222; 33 An. 15, 146. 

The State ex rel. Harman vs. Voorhies, etc., 99. 


A person cannot be arrested under a warrant issued by a justice of the 
peace charging him with violating an ordinance of the Police Jury 
of the Parish of Jefferson, relative to juries, and sentenced to fine, 


and in default of payment, to imprisonment by such justice. 
164 
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JUSTICES OF THE PEACE—Continued. 

He cannot be thus summarily punished. Neither the law organizing 
the parish, nor the general laws of the State authorize such a pro- 
ceeding. A party, for such an offense, can only be proceeded 
against by information or indictment, or civil suit, provided in the 
statute. 


Police Jury, ete. vs, Arleans, 646. 
LAWS. 


In case of ambiguity in the English text of: an Act of the legislature, | 


the French text may be consulted and serve to explain the 
ambiguity. 


LEASE. 

The term “ under-tenant,” as used in C. C. 2706, is synonymous with 
“* under-lessee.” 

Without a price fixed by the parties or left to the award of a third 
person named or determined, there can be no lease. 

The goods of a third person contained in the leased house by his con- 
sent, under an agreement with the lessee, that no rent or other 
consideration was to be paid for the occupancy, are not the goods 
of an “‘ under-tenant,” and are affected by the landlord’s pledge. 

University Publishing Co. vs. Mrs. Piffet et al., 602. 

Where the parties claim to have leased certain premises from different 
agents of the owner for the same period of time, it is incumbent 
on the one who pretends to hold the lease first made to prove that 
the agent whom he dealt with had authority to lease for the term 
that he did lease; that the lease was duly recorded, possibly even 
if the other party had knowledge of the lease, and acted fraudulently 
with the owner or his representative. 

A. Weil vs. A. A. Zodiag, 982. 

A joint proprietor is not liable to his co-owner for rent, on account of 
the occupancy of the land, in the absence of any contract of lease, 
and where such proprietor cultivates not more than his interest of 
the land, without objection from the other co-owner. But such 
co-owner is not liable for improvements made by the other pro- 
prietor, except such as are necessary for repairs or the preservation 
of the property. 23 An. 150; 33 An. 297. 

P. H. Toler vs. Mrs. Bunch, 997. 

The lessor who takes a provisional seizure before the rent is due, when 
he acts without malice and in the honest belief or fear that the 
lessee will remove his property from the leased premises, does not 
thereby render himself liable in damages, even if the lessee did 
not have any fraudulent intent of saving his property from the 
lessor’s privilege for rent. 


Parish of Lafourche vs. Parish of Terrebonne, 1230. 


J.J. Dillon vs. Porier, 1100. 
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LEASE—Continued. 


When, in an ejecsment suit before a court of limited jurisdiction, the 
defendant alleges a lease for an amount beyond such jurisdiction, 
the court is not, on the mere allegation, bound to dismiss the suit. 
It has a right to inquire into the correctness of the averment. It 
is only where such lease is found to exist, that the court will 
desist from the case and dismiss it. 

A prohibition does not lie in such a case to prevent the court from 
ascertaining whether the defense to the jurisdiction is, in point of 
Jact, well founded or not. 

The State ex rel. Rothang vs. Judge, ete., 1142. 


LIBEL. 
The publication made by the defendant, of the proceedings of the 
Council of the Town of Houma, was not libellous. 
T. M. Wallis vs. B. F. Bazet, 131. 


By our Bill of Rights, the “ press” is free from all censorship over what 
shall be published, and entirely exempt from control, in advance, 
as to what shall appear in print. 

Courts in this State are therefore absolutely without authority to con- 
trol in advance or to restrain by injunction, the liberty enjoyed by 
the “ press ” to publish what even may be of a libellous nature, the 
party injured having his remedy after the publication. 

The Court having no power to grant such an injunction, it was an 
absolute nullity, and the condemnation of defendants for contempt 
falls with the injunction, the moment such nullity has been pro- 
nounced by this Court, which has supervisory jurisdiction in cases 
like the one at bar. 

The State ex rel. Liversey et al. vs. Judge, ete., 741. 

In an action for damages for defamation, malice is the essence of 
slander, and it must be proved, either by direct testimony or by 
implication flowing clearly from the language and conduct of the 
defendant. 

Hence, damages cannot be recovered against a party who informs 
against an employee of a railroad company, of conduct injurious 
to the company, of which the informant’s wife is a stockholder. 

Aleas Haney vs. H. Trost, 1146. 

MANDAMUS. 

A mandamus to compel the levy of a tax to pay a judgment against a 
municipal corporation, cannot be assimilated to an execution 
under a final judgment, from which no appeal lies. 

The Relator was appointed, by the District Judge, Parish Attorney, in 

the absence of an appointment by the Police Jury. He seeks, by 

mandamus, to compel the levy of a tax beyond the constitutional 


, 
| 
: 
| 
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MANDAMUS—Continued, 
limitation, to pay his judgment against the municipal corporation, 
for his fees, on the ground that there was a contract between him 
and the Police Jury, resulting from his appointment, and that such 
contract is shielded by the Federal Constitution from impairment 
by State legislation. 

Held, that there was no‘contract in the appointment by the Judge, and 
hence, that the Relator is not entitled to the levy of the tax prayed 


for. 
The State ex rel. J. Fisk vs. Police Jury of Jefferson, 41. 


This is a suit by the holder of certain bonds of the City of New Orleans, 
issued under Act No. 49 of 1869, to compel by mandamus the said 
City to pay the interest due on those bonds in 1881, out of the 
revenues of that year. Held, that the revenues of that year being 
already absorbed by the expenditures, as shown by the budget, 
the Relator is not entitled to the mandamus. 

The writ of mandamus should not be granted in cases where, if issued, 
it would prove unavailing. 

The mandamus, if granted, could not be executed by the levy of an 
additional tax, because the Relator has not asked for the levy of 
such additional tax. 

The State ex rel. Samory vs. New Orleans, 469, 

Difference of this case and that of Henry Samory vs. the same defen- 
dant, recently reported. 

By the terms of Section 5 of Act No. 49 of 1869, it is made the duty of 
the City of New Orleans to appropriate annually out of its rev- 
enues 2 sum sufficient to pay the annual interest on the bonds 
issued by virtue of said law. 

The only remedy which the holders of such bonds in 1869 had to 
compel the performance of such duty, was by the writ of man- 
damus. Act No.5 of 1870 could not, therefore, constitutionally 
destroy this remedial right of the bondholders without creating an 
adequate mode of relief. 

The writ of mandamus can issue to compel the levy of a tax, without 
judgment previously obtained. 

The Relator is entitled to the mandamus prayed for, to compel the City 
to levy and collect auch tax as may be necessary to satisfy his 
demand ; this decree, however, not to compel the levy of the tax 
in future years. 


The State ex rel. DeLeon vs. New Orleans, 477. 
A mandamus does not lie to compel Judges to reverse their judgments, 
and render specific judgments in place thereof. It would be 
substituting the judgment of the appellate court to theirs, in an 
unauthorized proceeding. 
The State ex rel. Oupples vs. Judges, etc., 1016. 
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MANDAMUS—Continued. 

A mandamus will not issue to compel the Judges of the Civil District 
Court of the Parish of Orleans to approve the salary now due of 
one of their officers, for a particular amount, when their refusal to 
thus approve is predicated on an act of ‘the legislature reducing 
such salary twenty per cent. 

The Judges could be compelled by mandamus to act on such an appli- 
cation ; but not to act in a particular manner. To do so would be 
to divest them of their judicial discretion. 

The State ex rel. Luminais vs. Judges, etc., 1114. 


' A mandamus lies to compel the trial of a case, where the Judge has 


illegally refused to go into the merits of the action upon an erro- 
neous construction of some question of practice preliminary to the 


The State ex rel. Chism & Boyd vs. Judge, ete., 1177. 


A mandamus lies to compel a municipal officer, clothed with judicial 
powers, to grant an appeal from a judgment imposing a fine under 
the provisions of a municipal ordinance charged with unconstitu- 
tionality. 

The defense, that the party fined and imprisoned for non-payment of 
the fine, was released on habeas corpus by the District Judge, 
owing to the unconstitutionality of the ordinance, is no reason why 
the appeal should not be granted to the party by the magistrate. 

The State ex rel. Cremonini vs. Mayor, ete., 1197. 


whole case. 


MARRIAGE. 

The marriage of slaves, with their masters’ consent, though without 
civil effects during the slavery of either party, yet when ratified 
by continued cohabitation of the parties, after the emancipation 
of both, produces all civil effects ab initio, including the community 
of acquets and gains. 


MARRIED WOMEN. 

It is not necessary in tax cases to make the husband a party to the suit 
or to notify him of the proveedings in it. A married woman can 
be sued and stand alone in court in such cases. 

Mrs. Roberts, etc. vs. Zansler, 205. 

No act of the wife, done to confirm or ratify her obligations contracted 
under the marital influence, can bind: her, unless done after the 
dissolution of the marriage. 


F. H. Ross vs. C. Ross, 860. 


C. Gillespie vs. Twitchell, et als., 288. 
In the absence of proof in the record that defendant was a public mer- 
chant, and that the obligation sued upon was for account of her 
business as such, she cannot be held liable on said obligation, 


being a married woman. 
S. Friedlander vs. Mrs. Schmalinski, 528. 
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MARRIED WOMEN—Continued. 

Where a party buys property from a married woman, he cannot, when 
sued by her to annul the contract, set up that the property never 
belonged to her, but to the community existing between her and 
her husband at the time of the purchase. 

A married woman is not estopped by her declarations in the act of sale 
or conveyance, from seeking to annul it, on the ground that the 
act in question was an attempt to take her paraphernal property 
to pay or secure the debts of her husband. The principle, as 
usually recognized and enforced, is not applicable to a married 
woman, when assailing acts charged to be in contravention of the 
law prohibiting a wife from binding herself or her property to pay 
the debts of her husband. ; 

When a married woman, not separated in property, signs an obliga- 
tion with her husband and other parties for a debt for which they 
are bound in solido, but which has not enured to her separate 
benefit, she is not liable therefor. 

Z. Harang vs. J. A. Blane, 632. 


The note and mortgage both show that they were executed by a mar- 
ried woman, without any apparent authorization by the Judge, and 
that the debt secured by the act was for a past indebtedness of the 
wife ; this was sufficient to put any third party on his guard and 
open the door to investigation. 

The debt contracted by the wife in this case is shown to have been a 
debt of the husband, the mortgage and sale of plaintiff’s property 
in execution thereof are both nullities. 

K. G. Stapleton vs. Butterfield et al., 822. 


Where a sale is made on credit to a married woman, of real estate, for 
a price exceeding twice the value of the property, and it is not 
shown that she administered her separate estate, and had means 
to invest, ample enough to enable her to make the purchase with 
a reasonable prospect of paying the price, the purchase must be 
considered a speculation and madé for the benefit of the commu- 
nity, and the pecuniary liability for the debt cannot be fastened 
upon her.. Where, in such a case, the payment of the purchase 
price was secured by mortgage on property of a like value, owned 
by the wife, the mortgage is a nullity, because given in contraven- 
tion of a prohibitory law to secure a debt for which the husband 
or the community is responsible. 

Forbes, Executor, vs. Mrs. M. T. Layton, 975. 


Where wholesale dealers sell to a married woman, separated in prop- 
erty and transacting business as a public merchant, goods appropri- 
ate to her trade, upon the orders of herself or of her husband acting 
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MARRIED WOMEN— Continued. 
as her agent under express written procuration, they are not bound 
to follow the goods and see that they are actually used in the 
business of the wife. 

In a suit against a married woman, where both she and her husband 
are cited, and default is taken against both, although she alone 
afterwards appeared and answered, the authorization of’ her 
husband will be presumed. 

Zuberbier & Behan vs. Prudhomme, 1048. 

The legal representatives of a deceased married woman have the right 
to urge the nullity of judgments rendered against her for the 
enforcement of contracts entered into by her during coverture. 

A married woman will not be estopped or precluded, under Art. 612, 
C. P., from demanding the nullity of a judgment, because sbe did 
not oppose the execution of the same, if such execution issued 
during the marriage, while she was not yet sui juris. 

A purchase made exclusively on credit by a married woman, who is 
not shown to have been separate in property from her husband, or 
to have separate property yielding paraphernal revenue, of which 
she has retained the administration, will be held as a purchase by 
the community, for which the wife was prohibited from binding 
herself or her property. 

A judgment rendered against her on promissory notes executed by her 
for such purchase price cannot be enforced, if resisted. 

Succession of Susan E. Andrus, 1063. 

A married woman, with the authority of her husband, has power to 
make a compromise. 26 An. 289. 

A married woman, authorized by her husband, may mortgage her sep- 
arate property for her separate debt, without prior examination by 
a Judge and compliance with other requisites of Revised Statutes, 
Sees. 2432. et seq.; 15 An. 54. 

Where the effect of a compromise and of judicial proceedings in exe- 
cution thereof consented by a married woman, authorized by her 
husband, is merely to subject her separate property to the pay- 
ment of her separate debt, she will be held bound thereby. 

Where a married woman, after being examined by the judge apart 
from her husband, admits in open court that the claim sued on 
enured to her separate benefit, she will not be permitted there- 
after to contradict such admission as a ground for attacking the 
judgment. 

Where a compromise and judgment, such as above indicated, have 
been voluntarily executed by the woman after her widowhood, 
they will be thereby conclusively ratified. 

Mrs. Thornhill vs. State Bank, 1171. 
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MARRIED WOMEN—Continued. 

A married woman was authorized by the judge to effect a loan of 
money and to make her note therefor, and secure it by a mortgage 
upon her separate property. The note and mortgage were exe- 
cuted, the husband appearing before the notary with his wife and 
joining in the act and authorizing her. Executory process having 
been sued out thereon, held, that no other authorization, either by 
the judge or the husband was needed to empower her to resist 
that process by injunction. 


A. Dobard, Wife, vs. Sheriff et al., 1193. 
MINORS. 


A minor heir, on reaching his majority, bringing suit against his tutor 
for an account, and against third persons by the hypothecary 
action, to subject the property of the latter to his legal mortgage, 
needs not make his minor co-heirs parties to his proceedings. 

Nor is it necessary, as a condition precedent to such hypothecary 
action, that the tutor’s account be first advertised and homolo- 
gated, contradictorily with creditors aud other parties concerned. 

The legal mortgage of the minor on the property of his natural tutor 
affects all the immovable property of the latter from the day of 
his appointment,even the property which he suld before the rights 
of the minor against him had arisen into existence. 

B. 8S. Skipwith and Husband et al. vs. J. W. Glathary, 28. 

No person but a resident in the Parish can be appointed by the Judge 
dative tutor to a minor, without giving bond. 

Succession of T. W. Foley, 129. 


The father and natural tutor of a minor child having for several years _ 


cultivated a plantation which was the common property of himself 
and ward, will be charged with the yearly rent of an undivided half 
of the plantation and legal interest on said rent. It cannot be 
held that the cultivation of the property was for the common use 
and benefit of the tutor and minor child, and that the latter should 
be charged with the losses of such cultivation. 

Art. 1100, C. C., which inflicts penalties on parties who take unauthor- 
ized possession of vacant estates, does not apply to the surviving 
spouse who takes possession of the community property. 

Succession of J. Trosclair, 326. 

A minor heir, on arriving at his majority, cannot, by appeal, obtain 
the reversal of a judgment rendered against the succession of his 
father, and which the executor of that succession allowed to be- 
come final by not appealing. 

J. H. West vs. P. E. Davis et al., 357. 


The tutor’s receipt, by authentic act, for money due his wards, cannot 
be contradicted by oral evidence. 
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MINORS— Continued. 

No law compels the tutor to consult a family meeting or to obtain the 
authorization of the Judge, for the purpose of investing the minor's 
funds on mortgage, in accordance with the provisions of the Code. 

I. Mather et al. vs. Knox et al., 410. 


Nothing in the record showing the amount of the indebtedness of the 
former tutor to his ward, the order of seizure and sale issued by 
the lower court, to foreclose the special mortgage given by said 
tutor, was granted upon insufficient evidence and must be set 
aside. 

Such special mortgage given by the tutor does not import a confession 
of judgment for any specific amount. 

Ritter, Dative Tutor, vs. Succession of Faessel, 416. 


Where a tutor gives a special mortgage in lieu of a general one, and 
his final account shows an indebtedness to the minors greater than 
the amount of such mortgage, as against a party holding a subse- 
quent mortgage on the same property, the minors are protected 
only to the amount stipulated in the act. 

Such a special mortgage does not cover or include interest, although 
the act may so declare, as the law which authorizes such mort- 
gages, requires that the sum mentioned in the act must include 
both the principal and any interest which may probably accrue. 

Though the minors may collect a part of their claim against their 
tutor by judgment or otherwise, prior to a final settlement, the 
sum so collected cannot be imputed as a credit on the amount fixed 
in the act of mortgage and deducted therefrom. If the tutor’s 
indebtedness to them still equals the amount of the mortgage, the 
whole of it can be collected by preference. 

The ordinary rules applicable to the interpretation of payments 
between creditor and debtor do not apply to the instant case. 

Succession of H. Kuntz, 852. 


The appointment of a curator to represent minors, is not vitiated by 
improperly styling him “ curator ad hoc and special tutor.’’ 
A. J. Keenan vs. Heirs of Ahern, 885. 


The special mortgage authorized to be given by the natural tutor in 
lieu of a general mortgage of the minors on all his property, must 
be executed by the tutor on his own property. and cannot be given 


by a third person for him. 
Succession of Anna B. Nusbaum, 900. 


In an hypothecary action by a minor, it is essential that his rights 


be previously liquidated by a judgment. On the trial of such a 
165 
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MINORS—Continued. 
case, a copy of the judgment, unaccompanied by the proceedings 
in the case in which rendered, is inadmissible. 

In the absence of such proof plaintiff cannot recover. 

: Mayo vs. Brittan et als., 934. 

An inscription of a minor’s mortgage preserves the mortgage during 
the tutorship, though it should continue for more than ten years ; 
but if not re-inscribed in ten years after its termination, the mort- 
gage will perempt. Nor does it matter if the mortgage is evidenced 
by a judgment recognizing it, and fixing its amount. Art. 3369, 
C. C. construed. 

Lemelle et al. vs. J. M. Thompson, 1041. 

Where a defendant dies pendente lite, in absence of administration, suit 
is properly revived and continued by making the heirs parties, 
and if the heirs are minors and have no qualified tutor, they may 
be made parties through a curator ad hoc duly appointed to 
represent them. 

In such case, citation eo nomine to the curator is not essential. Service 
of the petition for, and order of, appointment specifying the object 
and purpose thereof is sufficient, especially when the suit proceeds 
without objection, contradictorily with attorneys presumed to be 
authorized to represent him. 

Zuberbier & Behan vs. Prudhomme, 1048. 


Debts from a tutor individually to himself in his fiduciary capacity, 
when they become due and exigible during the term of the tutor- 
ship, are considered as collected by him and are secured by the 
legal mortgage on all his immovables, resulting from his tutorship 
and proper inscription. 

Succession of Drauzin Triche, 1148. 

MORTGAGE. 

It is only where privileges or prior special mortgages are recorded 
against an estate that the purchaser can retain in his hands the 
portion of the price necessary to discharge said prior special mort- 
gage or privilege. 

The purchaser in this ease had no right, under a prior general mort- 
gage, to retain a portion of the purchase price to satisfy it; his 
remedy was to claim the proceeds in the sheriff’s hands, by third 
opposition, or subsequently to bring an hypotheeary action. 

What the respective rights of the parties may be, we in nowise 
determine. 

L. Godchaux vs. Succession of Dichary, 579. 


Where the property of a deceased, incumbered with mortgages, is 
seized and sold to pay the debt, and realizes much more than the 
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MORTGAGE—Continued. 
claim of the seizing creditor, but not enough to pay him, together 
with anterior, concurrent and subsequent mortgages or incum- 
brances, and the whole price of adjudication is not paid in court, 
but is retained by the adjudicatee, the executors have no right to 
ask that the entire price of sale be paid to them, for distribution 
in the succession, by an account, on the ground that the estate is 
insolvent and the claims are conflicting. 

The purchaser of such property has a right to clear it from incum- 
brances, by an injunction against all concerned in them, upon pay- 
ment of the proceeds under a final judgment adjusting their rights 
and ranks. 

A proceeding termed an intervention, for which the effect of an 
interpleader is claimed, is irregular. 

The court is without authority to order the price of adjudication to 
be deposited in a named bank, and the notification of the petition 
to all concerned, by advertisement or publication during a stated 
time in a designated newspaper. The proceedings must be carried 
on by citation, actually or constructively served. 

J. C. Morris vs. Cain’s Executors, 657. 


Where two separate notes secured by the same mortgage are drawn in 
favor of different individuals, either mortgagee may sue to enforce 
his mortgage rights without a joinder of the other. 

Ute vs. Utz et al., 752. 


This is an hypothecary action to enforce the payment of liquidated 
debts, alleged to be secured by a judicial mortgage. 

When a railroad corporation is authorized to mortgage, for stated pur- 
poses, its road, completed or not, a mortgage given to secure bonds 
issued for those objects and recorded, will attach to property sub- 
sequently acquired, as effectually as if it had been described speci- 
fically in the act ; it being entitled to the same effect as if it were 
a legal or judicial mortgage, when duly recorded. 

The prohibitions against mortgaging future property, found in the 
Civil Code, relate to ordinary transactions between individuals, 
and do not apply to railroad corporations, which are by their char- 
ters, and by general legislation concerning such companies, 
authorized to mortgage, for construction and repair purposes, . 
their road, completed or not, therefore, their actual and future 
property. 

In case of failure to pay, the United States Circuit Court in equity has 
jurisdiction at the instance of creditors, and the property is in 
custodia legis from the time of the taking of possession by a receiver. 

At the date of registry of plaintiff’s judgments, the real estate of 
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MORTGAGE—Continued. 
the railroad was in the custody of the Circuit Court, a receiver 
having been appointed. 

Such a proceeding is likened to one in rem, binding on all who are or 
could have been made parties thereto. 

Judgments recorded after such mortgage has been given and recorded, 
and after such jurisdiction has vested, do not give rise to a judicial 
mortgage. 


The property, acquired subsequently to the mortgage, and sold under . 


the order of the court, (the price having been paid and distributed 
under its authority, and the proceeds being insufficient to pay the 
mortgage debt) passes free from all incumbrance apparently result- 
ing from the registry of the judgments, and the plaintiff in the 
hypothecary action must fail. 

Jesse K, Bell vs. Railroad Company, 785. 


Where a planter gives a special mortgage on his plantation to cover 
and secure future advances, and the mortgagee, after advancing 
part of the amount stipulated in the act, becomes a member of a 
commission house, a partnership by whom other. advances are 
made during the year, and to whom the crop is consigned for sale, 
and by whom sold, and an account current is rendered by this 
firm, in which all the sums advanced under the mortgage are 
charged both before and after the formation of the partnership, and 
with the consent of the mortgagee, the mortgagee cannot, after this, 
proceed alone to enforce the mortgage by seizure and sale, regard- 
less of the credits that may be imputable to the debt from the 
proceeds of the crop. 

No settlement of the debt can be made in a proceeding to which the 
mortgagee and planter are alone parties. The firm should also be 
parties to the suit. 

C. A. Phillippi vs. Clairteauz et al., 796. 


An Act passed in this State, purporting on its face to be a trust con- 
veyance or deed of trust in fee simple, will not be given the effect 
of an act of mortgage binding on third parties, although recorded 
in the proper mortgage book, and although it might be considered 
between the parties as intended by them to secure the payment of 
a debt as therein mentioned. , 

‘Parties contracting in this State are required in all their transactions 
affecting real estate here, to comply with the forms prescribed by 
the local law and customs, and to announce clearly the purpose of 
the Act. Reasonable doubt as to the true character of the Act will 


protect effectually third parties from its operation. 
J. N. Thibodaux vs. Anderson, 797. 








sw 


>. 





iver 


> or 


led, 
cial 


der . 


ited 
the 
ult- 
the 


ver 
ing 
fia 
are 
ale, 
his 
are 
and 
his, 
rd- 
the 


the 
be 


we 
. 


on- 
fect 
ded 
red 


Ons 
by 
of 

vill 





INDEX. 





MORTGAG E— Continued. 

Sales of property made in violation of Act No. 3of 1878, are not of abso- 
lute, but only of relative nullity, and when the holder of a concur- 
rent mortgage buys the mortgaged property at private sale, pend- 
ing proceeding for the seizure and sale of such property by the 
other concurrent mortgage ereditors, the qualities of creditor and 
ewner become united in said purchaser and his mortgage is 
extinguished by confusion. 





J. S. Copes vs. Sheriff, etc., 1032. 
Where property has been sold under an hypothecary proceeding 
against a third possessor, the party procuring the sale is not 
entitled to claim the proceeds, in preference to the mortgage 
creditors of such third possessor, by denying his ownership thereof, 
where, in the petition for its sale, his title is acknowledged, and 
if the mortgage of the seizing creditor has perempted, the opposing 
creditors of the third possessor are entitled to the proceeds. 
Lemelle et al. vs. J. M. Thompson, 1041. 


MUNICIPAL CORPORATIONS. 

Under the laws of the State, police juries are clothed with plenary and 
exclusive power to regulate by ordinances the manner of making 
and repairing public roads in their respective parishes. 

The burden imposed on land owners by the parochial road laws, is not 
a tax within the meaning of the Constitution, in its limitation of 
the municipal taxing power. 

R. R. Barrow vs. Hepler et al., 362. 


The doctrine is now settled that the legislature has the power to 
authorize the building of a railroad on a street of a city, and may 
directly exercise this power or devolve it upon the local or muni- 
cipal authorities. . 

W. C. Harrison vs. N. O., Pacific R. R. Co., 462. 


The authority of Police Juries relative to the protection and preserva- 
tion of completed levees has not been divested or impaired by the 
Constitution or any law of this State. 

Au ordinance passed by a Police Jury imposing a fine of five dollars 
on persons riding or driving on the public levees, is legal and 
valid. : 

Parish St. John the Baptist vs. Shexrnaydre, 850. 

On the division of a public corporation, possessing corporate property, 

into separate new communities, each becomes entitled to hold in 

severality the public property which falls within its limits. The 
rule is different when a new corporation is created, and the old one 
from which it is taken remains unchanged, preserving its original 
name. 
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MUNICIPAL CORPORATIONS—Continued. 

Property donated to a parish in fee simple, for its use and benefit, and 
upon which a courthouse was built and used, cannot be legally 
sold under a Police Jury ordinance, although the parish seat being 
changed, the building was abandoned and threatened going to ruin. 
Such sale having been made without the legislative authority, is a 
nullity, and so conveyed no title. In such a case, the defendants 
are entitled to a reimbursement of the purchase price, as a condition 
precedent to the recovery of possession of the land by the 
plaintiff. 

Parish of West Carroll vs. Mrs. Gaddis et al., 928. 


NATURAL CHILDREN. 

Children conceived by persons who at the time were prohibited from 
contracting marriage on account of disparity of race, may, after 
being duly acknowledged, be legitimated and given the right of 
heirs, by the marriage of their authors, celebrated after the impedi- 
ment has been removed by law. 

A marriage contracted in a Parish different from that of the domicil 
of the parties, and solemnized by the proper authority there, is not 
forbidden by law, and will produce all the effects of a legal marriage. 

Succession of Colwell, 265. 


NEGOTIORUM GESTOR. 

A workman, making repairs to a building against the will and direc- 
tions of the owner, is not entitled to remuneration, and has not 
the legal rights of a negotiorum gestor. 

Suceession of T. Mulligan vs. Rev. Kenny, 50. 


NEW ORLEANS. | 

The power of the City of New Orleans to inflict fine or imprisonment 
is confined and restricted to transgressions of ordinances under its 
police power, and cannot be extended to transgressors of ordi- 
dances looking to revenue. Re-affirming Municipality vs. Pance, 
6 An. 515; and State vs. Manessier, Opinion Book 53, p. 237. 

The State vs. J. Patamia, 750. 

The banks of the river are public, and within her corporate limits the 
City of New Orleans has the right to control, manage and admin- 
ister their use for the public convenience and utility. Riparian 
proprietors have no right, by injunction, to restrain the exercise 
of this right. 

The discretion of the city in determining what are proper and needed 
facilities for commerce, and on what part of the river banks, 
within her limits, they should be established, is not a proper 
question for judicial control or interference. 

Watson et al. vs. Turnbull et al., 856. 
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NOVATION. 

The exchange of the notes originally given for the price of an engine 
and machinery for another note, in which the same consideration 
is recited, created no novation of the debt. 

Bergeron, Administrator, vs. H. Patin, 584. 

OWNERSHIP. 

A possessor of the lands of another, who erects buildings or other 
works on such lands, is entitled to recover from the owner of the 
soil the value of his materials and the price of workmanship, if the 
owner of the soil elects to keep the works. Until such election is 
made by the owner of the soil, the possessor remains the owner of 
the works, and owes no rent. 

This rule applies to lands which are the separate property of a married 
woman. 

W. G. Kibbe vs. K. Campbell, 1163. 

PARTITION. 

None of the parties having made any objection to the terms of sale 
fixed by the Court upon the suggestion of the plaintiff in the par- 
tition suit, their silence was properly construed by the Court into 
an assent to such terms, which are, therefore, binding upon all. 

J. A. Morris et al. vs. Lalaurie et als., 204. 


An agreement between the heirs, that one of them will buy at the par- 
titon sale, for a certain price, some of the joint property, is legiti- 
mate and binding, and if the said property is adjudicated for less 
than the stipulated price to the heir who agreed to buy it, he is 
liable for the difference. 

Ventress, Executriz, vs. Brown et als., 448. 


Where a partition in kind cannot conveniently be made, the property 
should be sold to effect the partition. Property cannot be conve- 
niently divided, where such division would necessitate the cantling 
of tenements to an injurious extent. 


A. Meyer vs. N. H. Pargoud, 969. 


PARTNERSHIP. 

An action lies to recover a disputed claim from one of the partners of 
a dissolved firm, when it was placed as an indebtedness on the 
books of the firm, and such partner, by agreement with his 
co-partner, at the dissolution causes him to assume all the debts 
and liabilities of the partnership among which the claim figures. 

The creditor in such a case, who makes himself party to composition 


proceedings in bankruptey by the assuming partner, and grants 
him a discharge, ov certain terms, is concluded and cannot recover 
from such debtor. 


Mrs. Lisso vs. Navra & Offner et al., 1111: 
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. PLEADINGS. 


There is no inconsistency in the plaintiff’s averments that the sale was 
simulated and was also a disguised donation to defendant. 
Mrs. A. Villars, Wife, ete. vs. L. Faivre, 198. 


A co-proprietor seeks to establish in this case, not only his right to a 
partition, but, in order that his own rights and those of his co- 
proprietors may be judicially recognized, he asks the Court to 
decide upon the claims of himself and the others who claim an 
interest in the property, in order to fix the true ownership of his 
co-proprietors, and thus enable him to obtain a decree which would 
make valid and binding the proceedings had to effect the partition. 
In such a case, there is no inconsistency in coupling his demand of 
a petitory character with that for a partition, and thereby avoiding 
a multiplicity of suits. 

J. A. Morris et al. vs. Lalaurie et als., 204. 


The averments in the petition, that the administration of the Succes- 
sion of W. E. Hall was closed, the final account of the administra - 
trix homologated and the property turned over to the heirs, were 
sufficient for the institution of this suit. 

A tender of the price of sale was not necessary in this case, in which 
plaintiffs aver they were deprived of their property by a fraudulent 
conspiracy, and that they received no part of the proceeds of the 
sale. 

This action of nullity was properly brought in the Parish of Red River, 
which was created after the partition proceedings had taken place, 
and to which the record of said proceedings was removed from the 
Parish of De Soto, by law. 

. C. Gillespie et al. vs. Twitchell et als., 288. 


A defendant, whose exception in a suit for separation from bed and 
board was tried and overruled, during his absence from court, and 
who subsequently files an answer on the merits, without first 
moving to rescind the ruling of the Court, and to reinstate his 
exception, will be considered on appeal, as having waived all 
objections to the irregularity of the trial of said exception. 

C. Terrell vs. J. R. Boarman, 301. 


Where a suit is brought by an executor, claiming title to the property 
of an insolvent, as belonging to the succession which he adminis- 
ters, and which is seized by another executor for account of 
another succession, it is necessary that such first executor prove 
title in said succession and make the assignee of the insolvent and 
the heirs of the seizing creditor parties to the action. 

Bird, Executor, vs. Générés et al., 321. 
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PLEADINGS—Continued. ‘ 

The prayer of the petition in this case, notwithstanding its conti 
averments, shows that the suit is the revocatory action, and it was 
properly dismissed by the lower court for want. of the necessary 
allegation of the vendor’s insolvency. 

The plaintiffs were not entitled to amend their petition after it was 
dismissed as showing no cause of action. 

Hart & Oo. vs. Bowie et al., 323. 


The general denial and special defenses set up by defendant, are not 
inconsistent and, therefore, evidence was properly admitted in 
support thereof. Affirming rule in 29 An. 134. 

B. T. Young vs. J. J. Bridges, 333. 

No one can be allowed to question the validity of a sale and, at the 
same time, to judicially demand the proceeds of such sale. 

L. Mather et al. vs. Knox et al., 410. 

In an exception as to want of proper parties, it is not necessary to give 
the names of those who should have been joined. It is sufficient 
to allege that the parties referred to in the exception were parties 
to a certain designated suit, the record of which is offered in 
evidence on trial of exception. A judicial admission by the author 
of the plaintiff’s title, of havirg transferred the property to other 
persons than the plaintiff during the period of said author’s owner- 
ship of the thing, and before the beginning of the plaintiff’s claim 
thereto, is of equal authority to a formal transfer made by such 
party, to prove an interest in other parties who, it was claimed, 
should be joined in the suit. 

E. De St. Romes vs. Cotton Press Co., 419, 

It is inconsistent to ask, in a petition, to be recognized as sole heir, 
accepting a succession purely and simply, then afterwards, by 
opposition to the Public Administrator, pray to be appointed 
administratrix ; such opposition and prayer operate as a waiver 
of the first demand. 

Succession of Berfuse, 599. 

In a suit to annul a dation er paiement, it is not inconsistent to allege 
that the act is a pure simulation, but if not simulated, that it has 
been made in fraud of creditors and gives an unfair preference. 

Chaffe, Syndic, vs. Mrs. Scheen, 634. 

The plea of discussion, urged by the third possessor in an hypothecary 
action to enforce a judicial mortgage, is a dilatory exception, and 
cannot be pleaded after default, nor in an answer after plea to 
the merits, and when so pleaded, the same must be disregarded. 

Notwithstanding the apparent contradiction in terms between Arts. 


333 and 336 of the Revised Code of Practice, the former must pre- 
166 
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PLEADINGS—Continued. 
vail, because it evidently embodies the true legislative intent, 
being the industrious incorporation into the Code of the provision 
of the Act of 1839; and the omission to qualify the terms of Art. 
336, in accordance therewith, was a manifest inadvertence. 
Chaffe vs. J. T. Ludeling, 962. 


Where a judgment creditor, adjudicatees and sheriffs are joined ina 
suit to annul the judgment and the sales and to recover damages 


in solido, there is a misjoinder, and an exception setting up the’ 


same should be sustained. 
Cane vs. Sewall et al., 1096. 


An allegation by a party in an injunction suit, touching the value of 
movable effects seized as the property of another party, will not estop 
the same plaintiff from alleging and proving a different value of 
the same property in another and distinct suit. 

The determination of the value of such property is within the judicial 
discretion of the lower court, and the Judge thereof will not be 
guilty. of contempt for entertaining jurisdiction of the second suit, 
because he had been prohibited from entertaining jurisdiction of 
the first suit, in which it appeared that the value of the property 
involved in the first suit exceeded his jurisdiction. 

The State ex rel. Vinet et al. vs. Judge, ete., 1151. 

A party will not be heard to contradict and go behind the express 
jurisdictional allegations of his own petition, for the purpose of 
ousting the appeal of his adversary who, in good faith, hasaccepted 
and acted upon the same. 


The State ex rel. Breaux et al. vs. Judges, etc., 1220. 
PLEDGE. 


It is now well settled in our jurisprudence, that the property held in 
pledge by a creditor, may be seized from his possession by another 
creditor of the pledgor, and that the said pledgee cannot, by 
injunction, arrest such seizure. 

J. H. Horner vs. Dennis, Sheriff, et als., 389. 

Where notes are pledged to a bank before maturity, to secure the note 
of the pledgor, the extension or renewal of the pledgor’s note at 
its maturity, by substituting a new note, with interest paid in 
advance, in the ordinary manner of banks, does not extinguish the 
original obligation or the pledge securing the same. 

The new note furnished in renewal of the old was but a continuance of 
the same obligation, and did not operate a novation, or release, or 
impair the effect of the original pledge in absence of proof of such 
intention. 6 M. 430; 4R. 493; 6 R. 443; 24 An. 193; 1 Evan’s 
Pothier, No. 559; 4 Mareadé, No. 778. 

Union National Bank vs. Slocomb, 927. 








PL 
Th 


PO 
Th 


Th 


PI 
W. 


U1 


In 











































INDEX. 
PLEDGE—Continued. 
tent, The purchaser or pledgee of negotiable instruments after maturity, 
ision whose rights are derived from one who was not the owner and who 
| Art. was not authorized to sell or pledge, acquires no title or right 
thereto or thereupon, as against the true owner. And this princi- 
62. ple applies equally to public securities past due, such as coupons 
in a of State Bonds. 
ages Stern Bros. vs. Germania Bank, 1119. 
» the’ POSSESSORY ACTION, 
The evidence shows that plaintiff has had actual possession of the land 
96. for more than a year, and was evicted within a year prior to the 
ne of institution of the suit: it is all that the possessory action requires. 
sstop Mrs. C. Young vs. R. Wilson et als., 385. 
1e of The plaintiffs in this case are, under the title exhibited by them, only 
“tenants at will,” and as such cannot institute the possessory 
licial action. 
és Sallabah and Wife vs. J. B. Marsh, 1053. 
oi PRACTICE. 
va of When a case is called for trial, and two attorneys for plaintiff are 
‘ounk present and ask a continuance, on the ground of the absence of 
’ another attorney, represented as the leading counsel, and on 
. refusal of the court to continue the case, they withdraw from the 
saa case without taking an exception, and the case is tried, and judg- 
poe ment is rendered for the defendants, without mentioning the 
eof ff absence of the plaintiff, and the defendants had set up a defense 
pted which could have made the basis of a direct and independent 
action, a judgment can be rendered on the merits of such defense. 
20. Mrs. Nugent vs. Mrs. Stark, etc., 628. 
ld in Under a decree remanding a cause to be tried anew, without limitation 
‘ther as to the scope of the new trial, the Judge a quo did not err 
» by in ruling that the case was open on all issues, whether original or 
supplemental. 
39, Eskridge vs. Farrar, Agent, etc., 709. 
ait An exception as to the right and capacity of plaintiff to sue and stand 
ss in judgment, comes too late after default. 
2 i Parish St. John the Baptist vs. Schernaydre, 850. 
s the In a cause which requires the investigation of long and intricate 
accounts, in which the lower court did not appoiut auditors, the 
e of Supreme Court will remand the case for the purpose of submitting 
e, or the investigation of its accounts to auditors, under Art. 443, C. P. 
sach J. H. Breen vs. A. Downey, 1217. 
yan’s The failure to call one’s vendor in warranty will save the latter from 
all the costs of court, except for service of original process. 


07, Shantz and Wife vs. Stoll, 1237. 
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PRESCRIPTION. 

Payment of a note given as collateral security of an open account, 
which extinguishes such account, cannot be imputed on mortgage 
notes of the debtor, given as security for another account due by 
him : where such imputation is made on the notes, it will not inter- 
rupt prescription on them. The creditor will be debarred in a suit 
on them by that defense. 

C. L. Walmsley & Co. vs. H. H. Morse, 262. 


A suit for damages for an illegal attachment, brought on the bond,’ 
though the latter, under the Jaw, was made payable to the clerk 
of court, and the plaintiff in the action for damages was only an 
intervenor in the attachment case, is a claim er contractu and, 
therefore, not prescribed in one year. 

E. L. Levasseur vs. L. H. Gardner & Co., 264. 


An opponent suing on a note indorsed by the deceased must show 
protest and notice before he can recover. Claimsfor money loaned 
are prescribed by three years. Neither can oral testimony be re- 
ceived or considered, nor can entries of the creditor, unsigned by 
the debtor, have effect to prove an interruption of prescription 
against a deceased person, The judgment obtained by a creditor 
against a succession representative is equivalent only to a recog- . 
nition by the latter. Its effects are to interrupt prescription, to 
give the creditor the right of intervening in the succession, but it 
does not conclude the creditors of the succession. In a coneurso 
in an insolvent succession, such judgment creditor is bound to 
prove his claim when assailed. 

P. Coyle vs. Succession of Creevy, 539. 


This is an action to annul a will, the order probating it, the appoint- 
ment by codicil of an executor, and the sale of the succession 
property. Such an action is prescribed by five years. 

Heirs of Miller vs. Ober et al., 592. 

The right of passage through an alleyway, granted for the common 
benefit of abutting lots, is prescribed and Jost by non-user during 
ten years. The alley is not a locus publicus, and the prescription 
set up is not one acquirendi causa. 

Mrs. Thompson et al. vs. Meyers et al., 615. 


A verbal acknowledgment of a debt made to any person, whether in 
the presence of the creditor or not, will interrupt prescription. 
; Ute vs. Utz et al., 752. 


In an action to rescind a sale, based exclusively on the failure of the 
vendee to pay the Jast of two instalments of the price, and when 
the debt due for the prior unpaid instalment has been extinguished 
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PRESCRIPTION—Continued. 
by the voluntary remission of the vendor, the action is only barred 
by ten years from date of default in payment of the last instalment. 
J. D. Edwards vs. J. T. White, 989. 


The judgment of homologation of the account of an administrator, 
showing a balance of money due by him, is prescribed after ten 
years, and the debt extinguished, whether said account was adver- 
tised as an annual or final one, when, in fact, it was a complete 
account of adininistration. 

Walling Heirs vs. Succession of Howell, 1104. 


The confession of judgment by the executrix in this case, is considered 
by the Court as an acknowledgment of the debt of the estate, and 
prescription does not run against debts thus acknowledged, whilst 
the estate is being administered. 

The note given by the executrix in lieu of the one of the decedent 
held by the creditor, is an acknowledgment of the debt of said 
executrix. 

The rule that executors can neither create liabilities nor change the 
nature of such liabilities of the estate as already exist, is also 
re-affirmed in this case. 

Succession of A. Mansion, 1246. 

PRINCIPAL AND AGENT. 

By order of the General commanding the Department of the Gulf, 
during the late civil war between the States, the defendant Bank 
paid to an officer designated in the order, a certain balance due to 
one of its depositors. Held, that the depositor, not having repn- 
diated the action of the Bank within a reasonable time after 
knowledge of it, (nine years in this case) must be presumed to 
have acquiesced in the settlement thus made of the said balance, 
and has no right of action to recover it. The payment was made, 
in the premises, in Confederate money. 

H. 8S. Bennett vs. Bank, 150. 


An agent has no power to bind a firm or the members thereof, by a 
confession of judgment where no attempt was made, at the time 
the judgment was thus obtained, to prove his agency. 

An agent of a firm, even if his power had been proved, could not, by a 
confession of judgment, bind the individual members thereof. 
The judgment is therefore an absolute nullity, which can be set up by 
the firm, as well as the members who were not cited in an action 

to revive. 

A judgment cannot be revived which never existed. 

E. Conery vs. Rotchford, Brown & Co., 520. 
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PRINCIPAL AND AGENT—Continued. 

Agents are not liable to third persons for non-feasance, or mere omis- 
sions of duty. They are responsible to such parties only for the 
actual commission of those positive wrongs, for which they would 
be otherwise accountable in their individual capacity, under obli- 
gations common to all other men. The doctrine, under the com- 
mon and civil law, does not differ on that subject. 

Delaney and Wife vs. Rochereau & Co., 1123. 

An agent is responsible to his principal for the acts of his sub-agent. 

A bank, which receives in pledge as security for a loan and undertakes 
to collect for another party Havana lottery tickets which have 
won prizes, and consigns them to its own correspondent for col- 
lection, is responsible to its principal for the amount of commis- 
sion which its correspondent or agent has overcharged for the 
collection of such values. 

Under such a contract, the bank is held to a prudent administration 
of its principal’s interest, and must see at its peril that the com- 
mission charged by its agent does not exceed the customary rates 
of commission established by usage in the place where the collec- 
tion is made. 

Masich vs. Citizens’ Bank, 1207. 


PRIVILEGE. 

When payment of a sum due by a vendor, is assumed by a purchaser 
as part of the price of sale, the creditor whose debt is thus assumed 
is entitled to claim the vendor’s privilege when seeking payment 
of his debt. 

De L’Isle vs. Succession of Moss, 164. 

Act No. 96 of 1877, which provides for the limitation to three years, of 
the privilege attaching to taxes, does not affect the mortgage 
securing such taxes. 

Act No. 77 of 1880, which provides for the limitation to three years, of 
all tax mortgages and tax privileges, only applies to future taxes. 

The State ex rel. Mrs. Jackson vs. Recorder, ete., 178. 

When a vendee redeems property sold, from forfeiture to the State, by 
paying the taxes due thereon, he cannot set up against this unpaid 
vendor that his privilege and mortgage have been extinguished by 
the forfeiture. 

The privilege was dormant and revived. The debtor cannot keep 
both the property and the money. 

People’s Bank vs. Ballowe, 565. 

A privilege cannot be recognized by the Court where there is no prayer 
asking for its recognition. 

Schmidt & Ziegler vs. Kent et al., 816. 








er 
nt 
of 
re 
of 
8. 
id 
by 


ep 


rer 





INDEX. 1327 





PRIVILEGE—Continued. 

A party holding the builder’s privilege, duly recorded, does not lose 
the benefit of such privilege, where the property has been subse- 
quently mortgaged, and after the death of the privilege and mort- 
gage debtor, has been sold without a separate appraisement of the 
land and building, before the sale. 

Such appraisement may be made after the sale, and the privilege cred- 
itor is entitled to be paid out of such sale in preference to the 
mortgage creditor. 

Succession of F. Lenel, 868. 


A privilege recorded after the death of the debtor cannot affect the 
creditors of his insolvent estate, whose rights become fixed as they 
exist at his death. 

Succession of A. C. Rhoton, 893. 

Registry of a note for “balance due on three boilers furnished the 
Souvenir Plantation,” is sufficient to preserve the vendor’s lien. 

The time when the vendor’s lien was recorded is no matter to a 
subsequent purchaser, if it was recorded before the subsequent 
purchase. 

A mortgage creditor who buys the mortgaged property at private 
sale, and whose mortgage is, therefore, extinguished by confusion, 
cannot, as creditor, contest existing liens on the property. 

This Court will take judicial notice of the fact that the common law is 
established in the other States of the Union, and that under that 
system, the vendor’s privilege upon movables is not recognized ; 
but the case is remanded for further evidence to show where the 
contract of sale was passed. 

McIlvaine & Spiegel vs. Mrs. Légaré et al., 923. 

The fact that the price paid by the third possessor for the property 
was applied to the payment of taxes therein, does not entitle him 
to subrogation to the lien and privilege of the State and Parish, as 
against prier mortgage creditors. The payment of the taxes 
extinguished them and the liens and privileges by which they 
were secured ; and they no longer exist as a claim ranking that of 
plaintiffs. 

Chaffe vs. J. T. Ludeling, 962. 


A vendor’s privilege on an immovable must be enforced, even when 
the act creating it was not recorded on the day that the contract 
was entered into, if no other creditor has acquired a mortgage on 
the property affected thereby. As to all other third persons, the 
privilege is valid from the date of the recording of the act 
creating it. 

Succession of Louise E. Clay, Wife, ete., 1131. 
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PROHIBITION. 

Where it appears from the record that the lower court had jurisdiction 
ratione materia et persone, and the proceedings were regular, a writ 
of prohibition will not issue from the Supreme Court on an appli- 
cation based on the ground that the lower court had usurped juris- 
diction and authority, by rendering a judgment against the law 
governing the case. 

The State ex rel. Berthoud vs. Judge, ete., 782. 


PUBLIC ADMINISTRATOR. 

The mere fact of temporary absence from the State of the surviving 
wife or heirs of the deceased, gives the Public Administrator no 
right to administer his succession. 

They were in the present case seasonably represented. 

Succession of Longuefosse, 583. 


The intervenor has failed to establish her identity, hence, her claim to 

administer, in preference to the Public Administrator, must fall. 
Succession of Berfuse, 500. 

The Public Administrator for the Parish of Orleans, has no authority 
in law to provoke the removal of an executor or administrator of a 
succession. 

This right is restricted by law to an heir, a creditor or a legatee. 

The right of the the Public Administrator to claim the administration 
of a succession accrues only in case of an existing vacancy in said 
administration. 

Succession of John Burnside, 728. 

PUBLIC OFFICERS. 

Oppositions to applications made to the Governor for the cancellation 
of bonds of public officers, are required to be referred to a compe- 
tent court. When so referred, they must be tried without any new 
pleadings. The form of the proceedings is authorized by law. 
Issues are thus presented. A mandamus lies to compel the District 
Judge to proceed with the trial of such proceeding. 

The State ex rel. Isaucson et al. vs. Judge, ete., 74. 


The salary of plaintiff as Administrator of the City being fixed by law, 
could not be reduced or remitted by a resolution or other action 
of the City Council, to which he did not assent. 

Behan vs. City of New Orleans, 122. 


When an officer claims an office as having been commissioned thereto, 
to fill a vacancy occurring therein, in a stated manner, and the 
defendant sets up title to the office as he would have done in a 
direct proceeding, the Court is authorized, under the pleadings, to 
pass upon the respective titles of both parties, and to adjudicate 
the property to whomever is entitled to it. 
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PUBLIC OFFICERS—Continued. ; 

Where an officer, elected at the first general election under the present 
Constitution, who is required to give bond, and not being protected 
by exceptional legislation, does not furnish such bond within the 
thirty days following the reception of his commission, he is to be 
considered as having forfeited all rights to the office, which 
becomes vacant, and the Governor has the right to fill the vacancy 
thus created. 

The State ex rel. Lemonnier vs. Beard, 273. 

In order to recover against public officers having the control and dis- 
tribution of public monies, for non-payment of a debt liquidated 
by a judgment against the corporation, to force which a mandamus 
was granted and which was placed on the budget of expenditures, 
it is necessary to prove that the fund required to pay was raised, 
that it was diverted, and that the creditor has sustained loss and 
injury. 

Virginia Jones, Administratrix, vs. Currie et al., 1093. 

PUBLIC USE. 

The dedication of property to public use needs not be made in express 
terms. 

In case of doubt as to the extent of the property dedicated, the con- 
temporaneous and subsequent continuous construction of the dedi- 
cation put upon it, or accepted by both the public and the former 
owners of the property, should serve to remove the doubt. 

A municipal corporation may alienate, or change the use and destina- 

"tion of public places, when authorized to do so by the legislature, 
in view of the public interest. 
A. McNeil vs. Hicks & Howell, 1090. 

RECONVENTION. 

A motion in this Court to strike out claim for damages in intervention 
comes too late after issue is joined. 

A reconventional demand need not be equally liquidated with the one 
to which it is opposed. 

Our law does not authorize the appointment of a commissioner by the 
court to whom the books and papers of a commercial house, one 
of the litigants, must be delivered for examination. 

Books and papers must be examined in court, and when the party 
whose books or papers are required resides in another parish, he 
may furnish sworn copies of them, which will be sufficient. 

Where there is no dispute as between intervenor and defendant, rela- 
tive to intervenor’s claim, the latter can reconvene and recover 
damages against plaintiff, without citing defendant or joining issue 
as to him. 


L. B. Cain vs. EF. Pullen, 511. 
167 
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RECUSATION. 

The recusation of a judge proprio motu, when such judge is asked an 
appeal from a judgment rendered in a case in which he acted as 
counsel for the application, is proper and legal. 

The appointment of an attorney in such a case to grant the order, is 
allowed by law. When the record does not show that such attor- 
ney has taken the oath required by the Constitution from all 
officers, it will be presumed to have been taken. A ffiidavit in this 
Court to the contrary will not be noticed. 

Mrs. Nugent vs. Mrs. Stark, ete., 628. 

REGISTRY. 

The registry of the judgment rendered ona mortgage note, in this case, 
was not a sufficient reinscription of the original mortgage, as the 
judgment did not contain and when registered did not convey all 
the necessary information for the purpose of the reinscription. 

Miltenberger & Co. vs. Dubroca, Recorder, 313. 


REMOVAL TO U. S. COURT. 

The motion to remove the case to the Circuit Court of the United States 
was properly refused, for the reasons given in the case of Stafford 
vs. Twitchell, 33 An. 525, which are affirmed. 

C. Gillespie et al. vs. Twitchell et als., 288. 

A contest involving the removal of an executor or administrator of a 
succession, and the appointment of another, is a mere incident in 
the settlement of the succession, and not a distinct and separate 
suit; neither does it fall in the designation of cases at law or in 
equity between parties of different States, of which the Federal 
courts have concurrent jurisdiction with the State courts. 

Hence, an application by a party residing in another State for the 
removal of such a contest to the Federal court will not be granted. 

Succession of John Burnside, 728. 


RES JUDICATA. 

A judgment sought to be annulled cannot be opposed as res adjudicata 
to the action of nullity. 

If, however, the only ground alleged for sedis said judgment be 
error of decision upon the issues involved, the decision upon those 
issues by a competent court operates as a conclusive estoppel 
between the parties before the Court. 

In absence of fraud or collusion minors, properly represented, are 
bound by a judgment as fully as if they had been majors and 
personally cited. 

Matters once determined by a court of competent jurisdiction, if the 
judgment has become final, can never again be called into question 
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RES JUDICATA—Continued. 
by the parties or their privies, though the judgment may have 
been erroneous and liable to certain reversal on appeal. 
This estoppel extends to every material allegation which was at issue 
in the cause and was therein determined. 
Heroman et al vs. Institute Deaf and Dumb, 805. 


Judgments homologating tutorship accounts and settling legal mort- 
gages on the tutor’s property, have not the force of res adjudicata 
against third possessors or special mortgage creditors, but are, as 
to them, at most, prima facie evidence. 

When a direct conflict arises between such a judgment and the claims 
of such third persons, in a concursus for the distribution of funds, 
involving the necessity of settling immediately the ranks of oppos- 
ing claims, they will not be remitted to an action of nullity, but 
may contest then and there the validity and rank of the claim 
allowed by the judgment. 

, Succession of Drauzin Triche, 1148. 

A judgment of ejectment of a party asa tenant by a Justice Court 
will not sustain the exception of res judicata in an action by the 
party ejected, for possession as owner of the same premises. 

Mrs. Huyghe vs. H. Brinkman, 1179. 

REVIVAL OF JUDGMENT. 

In a suit of revival of judgment, the defendant cannot raise any defense. 
short of the absolute nullity of the original judgment for want of 
citation or such other radical defect. 

Mrs. L. A. McCutcheon et al. vs. J. B. Askew, 340. 


Prescription of a judgment may be interrupted by other modes than a 
suit in revival of the judgment. 

Citation in a suit of revival, though issued from an incompetent court, 
has the effect of interrupting the prescription of a judgment. 

Acts No. 28 of 1875and No. 29 of 1879, imposed no such penalty as the 
destruction of judgments in cases of which the records were not 
re-established in the manner provided for by such statutes. 

In suits of revival the burden of proof rests on the defendant, to show 
that the judgment sought to be revived was absolutely null. 

L. L. Levy vs. W. L. Calhoun et al., 413. 


In order to revive a judgment rendered against a succession, which 
was unrepresented at the time the suit to revive was instituted, a 
citation of the heirs, who have not renounced the succession, is 
sufficient to maintain the action. 

Burbridge & Co. vs. Mrs. Chism, etc., 681. 


A suit to revive a judgment against a defendant since deceased, is 
properly brought against the legal representatives of his succession. 
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REVIVAL OF JUDGMENT—Continued. 

A citation addressed to the executor of a succession, is substantially a 
compliance with a prayer for citation on the legal representatives 
of said succession, and is addressed to the defendant in the capacity 
set forth in the petition. 

Under the requirements of Art. 312, Code of Practice, the plaintiff, in 
seeking to revive a judgment by citation on the legal representa- 
tives of a succession, must prove the capacity of the alleged legal 


representatives. 
Mrs. Beall vs. Succession of Elder, 1098. 


REVOCATORY ACTION. 
The suit of a creditor of the husband to have the transfer made by the 
latter to his wife, in payment of her rights, rescinded and annulled, 
on the ground of fraudulent simulation, cannot be viewed in any 
other light than that of the revocatory action, and is prescribed in 
one year. 
Succession of Britto vs. Succession of Fabre, 347. 
In an action en déclaration de simulation, it is ineumbent on the plaintiff 
to allege and prove fraud and simulation, unless it appear from 
the evidence that the vendor has retained possession of the prop- 
erty purported to be transferred. In that case, under proof of the 
insolvency of the vendor and of injury to the complaining creditor, 
shown to be a creditor at the time of the alleged simulated sale, 
the burden is on the defendant to show and establish the reality 
of the sale. 
W. Nieman vs. M. & M. J. Condran, 847. 
The Articles of the Code, establishing a presumption of fraud against 
contracts entered into between an insolvent debtor and his creditor, 
or other person having knowledge of his insolvent circumstances, 
do not constitute such insolvency and knowledge, as the only 
grounds upon which contracts in fraud of creditors may be revoked, 
and do not exclude other evidence of fraud and collusion, and do 
not control the broad principle established by the Code, that every 
contract may be the object of the revocatory action, which was made 
with the common purpose, on the part of both parties thereto, of 
defrauding creditors, and which actually does injure and defraud 


them. 
Thompson & Co. vs. Freeman et al., 992. 


SALE. 

When a party, before buying, knows of the defect of his own vendor's 
title, he is not entitled to withhold or suspend the payment of the 
price, nor demand security against eviction, if he be threatened 

’ therewith, on account of such defect. 
T. Harang vs. Blanc et al., 638. 
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SALE—Continued. 

The clause in an act of sale restricting warranty to troubles, evictions, 
ete., “arising from the acts and promises of the vendor only, is 
equivalent to a stipulation of no warranty against troubles, evic- 
tions, etc., arising from the acts or promises of others than the 
vendor. 

The mere stipulation of no warranty exempts the vendor from liability 
for fruits or revenues, cost or damages, in case of eviction of the 
buyer; but he remains bound for restitution of the price, ‘“ unless 
the buyer was aware at the time of the sale, of the danger of the 
eviction, and purchased at his peril and risk.” 

The buyer who accepts a sale with stipulation of no warranty, knowing 
at the time the danger of eviction, is held, by implication from 
those acts, to purchase at his peril and risk, and cannot, therefore, 
sue for the restitution of the price; and it is not necessary that 
the act should contain an express stipulation that the buyer pur- 
chases at his peril or risk. 

It is essential, however, that the vendor, in order to escape liability to 
the evicted purchaser for restitution of the price, should aftirm- 
atively establish actual knowledge by the latter of the danger of 
eviction, either by direct proof, or by implication from references 
to, or proof of collateral facts so strong, as to be equivalent to 
direct proof. 

Mere reference to the conveyances through which the vendor's title 
was derived is not sufficient, unless the titles referred to have 
infirmities so patent on their face as to be equivalent to notice. 

The fact that the vendor’s title was derived, mediately, from a syndic’s 
sale, is not of itself sufficient to affect a buyer with knowledge of 
the danger of eviction. 

N. O. & Carrollton Railroad Company vs. Jourdain’s Heirs, 648. 

Where a contract states that A has bargained, sold and delivered to 
5 acertain plantation, describing it, together with everything on 
the place, ‘‘ the titles to said property (real and personal) to be 
made at their convenience, as per their private agreement,” the 
contract is not a sale, but a mere agreement to sell. 

In default of compliance, on the part of the contingent purchaser, with 
the conditions imposed by private agreement upon him, he acquires 
no title, and nothing immovable by destination can be seized as 
the property of the conditional purchaser by his creditors. 

Broadwell vs. Raines, Sheriff, et als., 677. 

When a thing has been exchanged for another thing and a sum of 
money, the contract isa sale to the extent of the money considera- 
tion, and when credit is given for the latter, the creditor is entitled 


to a vendor’s privilege. 
Succession of Furniss, 1013. 
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SALE A LA FOLLE ENCHERE. 

In order to hold an adjudicatee, who refuses to comply with his bid, 
responsible in damages, under a sale @ la folle enchére under Article 
2611 of the Civil Code, the property offered at the second offering 
must be identical in substance and in description; the conditions 
must be the same and on the same terms as they were at the first 
offering. 14 L. 559; 3 R. 401; 4 An. 242. 

Any change or variance in the quantity of property, or of the terms and 
conditions of the sale, will vitiate the second sale, and will operate 
a release of the delinquent bidder from all damages in the prentises. 

E. Z. Labauve, Administrator, vs. P. MeCabe, 183. 


SEIZURE. 

The defendants, an ex-sheriff and his sureties, are not liable fur the 
rent of productive real estate, situated in the Parish of Orleans, 
while under seizure, when the same is occupied as owner by the 
defendant as his residence, and where the Sheriff has authorized 
the plaintiff to use his name for all usefu! purposes, and the plaintiff 
has declined the offer. 

Mr. and Mrs. Conte vs. Handy, Sheriff, et al., 862. 


A party signing a twelve months’ bond is not permitted, when execu- 
tion issues thereon, under Article 720, C. P., to arrest the writ, on 
the ground that there was no seizure, advertisement and sale of 
the property in the case in which the bond was furnished, the bond 
reciting that all the requirements. of the law had been complied 
with. By signing the bond, such party has cured all the irregu- 
larities, if any existed. 7 An. 542; 12 Rob. 209; 9 Rob. 185; 24 
An. 205. 

Mrs. Bracey vs. Sheriff et al., 997. 


SEPARATION FROM BED AND BOARD. 

In a suit for separation from bed and board by the wife, a new triai 
will not be granted to the husband on the ground of newly dis- 
covered evidence of the wife’s adultery, in the absence of any 
allegation to that effect in his answer and reconventional demand. 

To constitute public defamation in the sense of Article 138 of the Civil 
Code, it is not necessary that the offensive epithets or words be 
uttered in public. It is sufficient that they be addressed to the 
other spouse in the presence of third persons, or spoken to other 
persons in the absence of the party affected thereby. 

A reconciliation of the spouses, after ill-treatment or public defama- 
tion, will not be a bar to an action for separation from bed and 
board, if the acts or causes are renewed after such reconciliation, 
the former acts will corroborate the new action. 

Cass vs. Cass, 611. 





"sf #3'f) 


"s. 


Th 


"s, 





id, 
cle 
ng 
ns 
rst 


nd 
ite 


es. 


he 
ns. 
he 
ed 











INDEX. 





SERVITUDES. 

Servitudes may be proved by parol when they are based on prescription, 
but not otherwise, though parol is admissible to establish the char- 
acter of an alleged title, without regard to the validity or effect of 
such evidence. 

A continuous apparent servitude may be acquired by prescription of 
ten years. 

S. H. Kennedy vs. Succession of McCollam, 568. 

In establishing a servitude upon a strip of ground for an alleyway, the 
ground being described not only by boundaries but the dimensions 
in feet being also stated, and the proof being that the alley had 
never extended beyond the number of feet stated, and was only 
of that extent and dimensions when the servitude was created, 
held, that such sale was not per aversionem, and the servitude 
existed only upon the ground to the extent enumerated in the act 
of sale, since it conformed to the quantity actually devoted to such 
use at the time of sale. 

Servitudes not being susceptible of actual delivery, the use which 
the owner of the estate makes of them determines their extent. 

Widow Ledoux et al. vs. West, 1184. 


SUBROGATION. 

A subrogee has the necessary interest to procure the revocation of an 
order rescinding, ex parte, a decree of subrogation in his favor, and 
the reinstatement of the same. 

On the trial of a rule to that end, oral testimony is inadmissible to con- 
tradict the title on which the subrogee relies to be recognized as 
the owner of the entire judgment, when that title shows that 
another person has a half interest in it. 

Even if such other person had no such interest, the subrogee could not, 
on the face of the deed presented, have himself recognized or 
subrogated to the whole judgment. 

If the half interest mentioned was a litigious right, and was acquired 
in violation of law, by a practicing attorney, the right of owner- 
ship would not be in the subrogee, but in the original judgment 
creditors. 

Buck & Beauchamp vs. Blair & Buck, 767. 

SUCCESSIONS. 

It is no reason for the executors to refuse to put the heirs in posses- 
sion, that the latter have not tendered the amount of the debts, 
fees and charges due by the estate. The objection is frivolous. 
If the creditors make no opposition and require no security, the 
executors have no right to demand any. For the fees and charges, 

they must provide for them in their account. 
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SUCCESSIONS— Continued. 

The consent of the legatees that the heirs be put in possession, is a 
waiver of the tender of the legacies. 

It is enough for the court to order the heirs to be put in possession that 
the constituted legatees consent to it. Whether such constituted 
legatees have the power or not to so consent, is not to be con- 
sidered in the premises. The putting of the heirs in possession 
decides no issue as to the legality or validity of the legacies. All 
the claims and rights that can be exercised under such legacies - 
against the executors, can be equally exercised against the heirs, 
after they have been put in possession. 

Succession of Robert Y. Charmbury, 21. 








































When the natural tutrix administers the estate of her deceased husband 
as administratrix, without opposition from the creditors, she can 
legally mortgage the property of the estate by order of the Probate 
Court, on the advice of the family meeting, and the third person 
holding such mortgage shall be protected. 

Suecession of N. A. DeLerno, 38. 


When the succession of a party has been opened and heirs have been 
recognized by a competent Court, the judgment raises a presump- 
tion of death, which it is incumbent on the party represented to 
be dead and claiming to be living, to destroy. The evidence in 
this case establishes that the plaintiff, who was represented as 
dead, is living, The proceedings made for the settlement of her 
estate were properly annulled. 

Rachel vs. Jones et al., 108. 

Where succession property has been sold to pay for work done for its 
preservation, and the sale is made under the directions of the 
executor of the deceased and of co-owners, and the fact of the sale 
is afterwards mentioned in the final account presented and hemol- 
ogated, and the succession is notoriously and perfectly insolvent, 
the judgment of homologation concludes the heirs. The latter are 
not entitled to citation in such cases and cannot ask the nullity of 
the sale of the property. 

E. Lesseps vs. Lapéne et als., 112. 


When one of two executors is not entitled to his commission, because 
he is a legatee, the other executor should only receive the one- 
half of the two and a half per cent. commission. 

An executor is entitled to his commission upon the whole amount of 
the property administered by him. 

Succession of Edwards, 216. 

After a succession has been closed by the homologation of the final 

account of the administrator, and by the judgment putting the 
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SUCCESSIONS— Continued. 
heirs in possession, the Court of Probate has no jurisdiction of a 
suit in partition, to divide the property between them. The juris- 
prudence of the State must be considered settled on this point , 

C. Gillespie vs. Twitchell et als., 283. 

The will of the husband, who left no forced heirs, having bequeathed 
the usufruct of his share of the community property to the wife, 
giving her at the same time the right to sell the said property 
itself, the wife, accordingly, sold such property and bought it in 
herself, at the public sale. Held, that she acquired by this pur- 
chase all the rights that any other purchaser would have acquired, 
and that she could convey a valid title to the property. 

The Parish Court could legally authorize a married woman, in the 
absence of her husband, to purchase property of the value of more 
than $500. 

Heirs of Michel vs. Knox et als., 399. 


A special legatee is entitled to the interest, without proof of his having 
demanded payment, when the executor has himself asked for and 
obtained an order of Court to sell property of the estate for the 
purpose of paying such legacy. 

Ventress, Executrix, vs. Brown et als., 448. 


The enforcement of the penalties provided by law against executors 
for failing to present their accounts, to deposit money in bank, 
and to obtain proper authority to pay debts, is a matter within the 
sound discretion of the Court. 

In the case at bar, the Court sees reasons, in the conduct of the execu- 
tors, not to inflict such penalties. 

Congregation St. Mary, etc. vs. Farrelly et al., 533. 


An order of sale made at the instance of the administrator of the suc- 
cession of a deceased husband will not be revoked, when an order 
of seizure and sale was previously issued and executed against the 
widow in her individual capacity as owner of the property. 

The subsequent making of the heirs of the deceased parties without 
obtaining an order of seizure and sale and effecting an actual or 
constructive seizure, previous to the rendition of the order of sale 
in the mortuary proceedings, will not divest of jurisdiction the 
court which gave that order. 

P. Morere vs. T. I. Preston, Administrator, etc, 873. 


Succession property was offered for sale in this case by the sheriff, and 
the appraisement price not being bid, the property was instantly 
re-offered and sold on a twelve months’ bond. .The surety on 
such bond is held liable under the circumstances of the case, how-. 

168 
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SUCCESSIONS—Continued. 
ever irregular the sale, which was voidable, but not absolutely 


void, 
Succession of P. G. Quinn, 878. 


In a testate succession the commission allowed to the testamentary 
executors shall not be charged so as to affect the legitime reserved 
to the forced heirs. 

The executors cannot claim, in addition to their commission allowed 
them by law on the amount of the inventory, any additional com- 
missions on collections made by them for rents or other debts due 
the succession. 

A clerk in the employment of a merchant at a fixed salary, cannot be 
allowed an additional compensation against the succession of his 
former employer for services rendered in the general management 
of decedent's business, without proving an agreement to that effect 
between the deceased and himself. 

Succession of J. A. Turnell, 888. 

In a contest between the creditors of an insolvent estate, the mere 
production of a contract of lease for a term of years, is not of itself 
sufficient to establish the intestate’s liability, as against other 
creditors, for rent during years which preceded that of his death. 

Parol evidence is not admissible to impeach the validity of a judgment 
regular in form, rendered by a court having jurisdiction. 

Money deposited in a bank by a firm to the credit of the intestate, 
their principal, previous to his death, becomes, at his decease, an 
asset of the succession and cannot be withdrawn by the adminis- 
trator, one of the firm, and treated as belonging to said firm. 

An administrator should be allowed commissions on sales of cotton, 
belonging to the succession, made by the factors of the intestate, 
although said administrator be a member of the factor’s firm. 

The administrator has no right to complain of the rejection by the 
lower court of a claim made by one of the creditors, nor make it 
the ground of an appeal, when the alleged creditor neither com- 
plains nor appeals. 

Succession of A. C. Rhoton, 893. 

A sale of succession property, prayed for in order to pay the debts and 

to settle the various claims against the estate, by the administrator 
of a succession in which there are minors, and ordered by the 
court for the purpose of paying the debts, for the settlement of 
which the administrator has no available funds, is a sale to pay 
debts, and is valid as such. 

If, at such a sale, the tutrix: being instructed by a family meeting to 
purchase for the minors property to the extent of their interests, 
buys property, which is adjudicated to her personally, without 
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SUCCESSIONS—Continued. 
reference to her capacity, the property will be held not to have 
been purchased for the minors, even if the auctioneer’s return is 
signed by the tutrix in her capacity as such. 

Heirs of Nesom vs. Weis et al., 1004. 

Where the property of a succession is sold at judicial sale, provoked by 
a creditor, the administrator of such succession, even though he be 
competent to buy at the sale, cannot lawfully make an agreement 
with another person, who intended bidding at the sale, that if he 

* will not do so, he, the administrator, in case the property is adju- 
dicated to him, will sell to such person a part of the property for 
a stipulated price. A purchase by the administrator under such 
circumstances is a nullity, and the title to the property will not 
pass from the succession. The buyer in such case is not a possessor 
in good faith, but owes rent for the property from the sale. 

He is, however, entitled to reimbursement for taxes paid on property, 
for repairs, insurance, and such necessary expenses, also to be 
reimbursed the price paid by him that went to extinguish charges 
against the succession and interest thereon; but the settlement 
of his claims must be made contradictorily with the creditors and 
by the proper proceeding in the probate court. 

It is the administrator's duty to obtain the highest price for 'the succes- 
sion property, and not to depress it by preventing competition at 
the sale in order to buy himself, 

When, after such purchase by the administrator, he mortgages a part 
of the property to a person who is in good faith, has no notice of 
the vice in the title, the mortgagee will be protected, and the 
property, upon the annulling of the sale, returns to the succession 
charged with the mortgage. 

Chaffe, Administrator vs. W. W. Farmer, 1017. 


The foundation of the right to bring a direct action against the admin- 
istrator of a succession under administration, is the refusal of the 
administrator to acknowledge the debt and to place it on his 
tableau. ’ 

C. Vavasseur vs. S. Mouton, Administrator, 1044. 

Where the heirs of an intestate have taken possession of his estate, the 
major heirs accepting purely and simply, and the minor heirs 
represented by their tutrix, an administration of the succession 
will not be ordered at the instance of a party who alleges that his 
wife is a creditor of the succession, where it is shown that the debt 
claimed, if ever due, was demandable for over twenty years. 

Succession of Sarrazin, 1168. 


Where a testatrix leaves one-fourth of her succession to certain collat- 
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SUCCESSIONS---Continued. 
erals and next makes money legacies and special legacies of 
property in kind to others, leaving the remainder of her property, 
after satisfaction of the foregoing legacies, to her husband, the 
legatees of the fourth will be entitled to one-fourth of the whole 
assets after payment of the debts. 

The legacies of money and property will be satisfied next, and the 
husband, as universal legatee, will take the residue. 

Succession of Chedome, Wife, etc., 1239. 

SURETY. 

The sureties of a sheriff who have limited their liability when signing 
the bond, cannot be held responsible beyond the amount 
specified. 

P. Marcy vs. C. Praeger et als., 54. 


TAXATION. 

The title of Act No. 88 of 1880, conforms to Art. 29 of the Constitution ; 
does not embrace more than one object, and expresses that object 
sufficiently. 

The riee-flume tax authorized by Section 6 of Act No. 88, being a 
parish tax, conforms to the requirements of equality and uniform- 
ity, under Constitutional Article 203, being equal and uniform as 
between all persons of the class subject to the tax and within the 
limits of the authority imposing it. 29 An. 283; 26 An. 493; 27 
An. 396. 

J. Weise vs. Thibaut, Sheriff, et al., 556. 


Masonic societies are charitable institutions, within the meaning of 
Article 207 of the Constitution, and are exempt from taxation on 
property owned and used for their corporate purposes. But prop- 
erty of such institutions, when leased or used for corporate income, 
will not be entitled to the exemption. 

The State ex rel. Bertel vs. Board Assessors, 574. 

Defendants, as manufacturers, are exempt under Art. 207 of the Con- 
stitution, but, as dealers, which the evidence shows them also to 
he, they are liable for a license tax. 

City of New Orleans vs. LeBlanc, etc., 596. 

Selling liquors by the drink is not part of the business of a confec- 
tiohery, and is not covered by a confectioner’s license. 

When a confectioner sells liquors by the drink, he combines two kinds 
of business, and under the terms of the statute, is liable for a sepa- 
rate license on each. 


New Orleans vs. Jané, 667. 


The provisions of the Constitution of 1879, in regard to the method of 
collecting municipal taxes without suit, are not self-operative, and 
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TAXATION—Continued. 
never having been vivified by legislative action, the former mode 
of collecting such taxes has been neither modified nor repealed ; 
and all laws on that subject previously in force, continue in 
operation, if not otherwise abrogated. 

New Orleans vs. Wood & Bro., 732. 

The Constitution prohibits any political corporation from imposing a 
greater license tax than is imposed by the legislature for State 
purposes, hence, such corporation cannot impose any such tax on 
a trade or calling not subjected to a State license tax by the 
legislature. 

As travelling agents are not required to pay a license tax to the State, 
they cannot be held to pay a license to any political corporation 

in the State. 

New Orleans vs. H. L. Graves, 840. 


The exemption of the income of all persons up to $1,000, and of the 
household furniture of every one up to $500, applies equally and 
uniformly to all taxpayers, and does not violate the provisions of 
the Constitution of 1868, as interpreted by the court organized 
under that Constitution. 

New Orleans vs. Kennard, Howe & Prentiss, 851. 


A provision in the charter of a corporation exempting its “stock and 
real estate” from taxation, does not cover an exemption from 
license taxation. New Orleans vs. Canal Bank, 32 An. 104. 

The grant of a charter to a corporation authorizing it to carry on a 
certain business during the term of its charter, does not import 
permission to do so, without contributing to the support of the 
government in like manner with natural persons pursuing the 
same business. 

New Orleans vs. State Bank, 892. 

Under a charter declaring that the property of the company shall be 
exempt from taxation for ten years after the completion of the 
road, the corporation cannot claim immunity from the beginning 
of its existence up to the completion of the road. Decision in 33 
An. 622, affirmed. 


Dennis, Sheriff, etc. vs. Railroad Company, 954. 


The tax for the satisfaction of judgments, under R. S. Sec. 3354, is not 
taxation by judicial authority. The tax is to be assessed by the 
parish officers named in the Statute, upon whom the legislature 
confers the power and imposes the duty to assess such tax, and the 
function confided to the court is the purely judicial one of direct- 
ing said officers to execute the legislative will. Affirming Plaque- 
mines vs. Packard, 28 An. 199. 
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TAXATION—Continued. 
In absence of*special legislative provision, taxes are not subject to the 
prescription of three and five years. 
H. T. Smith vs. Huey et al., 1011. 


A charge of a specified amount for the daily privilege of keeping a 
private butcher’s stand is a license or tax. The power of munic- 
ipal corporations to tax or license callings or occupations must be 
expressly conferred by law. Such corporations may, under its 
police power, regulate or suppress such private markets, but 
cannot, under such power, impose a tax for revenue. 

L. Deleambre vs. C. Clere, 1050. 


TAX SALES. ° 
A tax sale will be annulled where the property was not assessed in the 
name of the real owner, but in that of another party, and where 
no notice or seizure was given to the owner. 
LeBlane vs. Mrs. Blodgett, Exeeutrix, 107. 


Tax sale declared null and void and set aside, for want of proper 
description of the property on the assessment rolls, and also, 
because some of the taxes for which the property was sold, were 
illegal. 

A. Rougelot vs. Quick, 123. 

Irregularities and defects growing out of any judicial or tax sale are as 
well cured by the lapse of five years, as by a judgmentin a monition 
proceeding, and minors, married women and interdicted persons 
are concluded thereby. 

Mrs. Roberts, etc. vs. Zansley, 205. 

It is legitimate for parties claiming to be owners in an opposition to an 
application for a monition to homologate a tax sale, to attack not 
only the sale, but the title of the party from whom the property is 
claimed to have been acquired. 

Where property has not been so described on the assessment roll as to 
be susceptible of easy identification, and has been assessed in the 
name of the heirs of a living person, the forfeiture thereof to the 
State for taxes is a nullity, and title cannot be made to it by the 
State. 

Baton Rouge Oil Works, Monition, 255. 

A radical defect in the assessment, as where the property has not been 
assessed in the name of the true owner, is sucha nullity that it 
cannot be cured by prescription. The purchaser under sucha title 
who has been evicted, is entitled to be reimbursed the value of 
his improvements and the taxes paid thereon, not including 
penalties and costs. ; i 


E. Davenport vs. Knox et al., 407. 
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TAX SALES—Continued. 
Act No. 107 of the Legislature of 1880, providing for the sale of the 
property forfeited to the State for unpaid taxes, was not intended 
to apply to future, but only to prior taxes. 
The State ex rel. Ory vs. Labranche, Tax Collector, 538. 
Where purchaser at tax sale has purchased property of A for a certain 
price, and paid over to the sheriff the amount of the writs, retain- 
ing in his own hands the balance, and afterwards, both the right 
of redemption, which A has by law, and all his interest in the 
property are seized and sold by a creditor in another proceeding, 
A no longer has any claim to the balance in the hands of the 
original purchaser, in fact no interest at all, as whatever he may 
have had has been sold. 
F. Lacroix vs. Stewart, etc., 639. 


Ina suit brought to annul a tax sale, the tax collector, having no 
interest, is not a necessary party. 

Plaintiff being unable to determine the amount of the taxes due, 
through loss of the assessment rolls, is relieved from making a 
tender, as a condition precedent to an action for the recovery of 
the property. 

Plea of prescription of three years no bar to an action to annul a tax 
sale for direct violation of prohibitory law. It is a bar only to 
actions for informal or relative nullities. 

Where tax sale was made in direct violation of a prohibitory law, the 
sale is an absolute nullity. 

This being a case involving the interpretation of a statute, we consider 
the purchaser, though the sale be a nullity, in good faith. 

This Court will follow the wise rule of stare decisis,in regard to two 
decisions of this Court interpreting Act 7, Extra Session 1875, 
though probably erroneous. 

Wederstrandt et al. vs. Freyhan, 705. 


An adjudicatee at a tax sale cannot recover, in a petitory action, from 
purchasers of the same property at a judicial succession sale, 
where no tax deed is recorded at the date of the probate sale. 

Tax collectors are bound to deliver a certificate of adjudication, vesting 
a defeasible title, for registry. In case of refusal they can be com- 
pelled to issue one. The Auditor’s title, made two years after the 
sale, where the property is unredeemed, confers an absolute title 
confirmatory of the previous one by collector. 

H. Meyer vs. W. H. Fountain, 987. 


In a petitory action, the rule is well established that the plaintiff has 
the right to meet the titie opposed to him, even when it is a tax 
sale, by all means of attack, as if specially pleaded. 
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TAX SALES—Continued. 

It is equally well established, that parole evidence is admissible to 
prove simulation and fraud in the apparent acquisition of real 
estate. ‘ 

E. Telle vs. Fish et al., 1243. 

Held, that the tax sale in this case was made under Act No. 77 of 1880, 
and that the mortgage creditor had the right to redeem the 


property. 


TRADE-MARK. 

Suit based on infringements of a trade-mark. 

The evidence establishes the proprietary interest of plaintiff in his 
trade-mark ; also the medicinal properties of his bitters, and that 
he is not guilty of fraud in using the word * imported” on his 
labels. 

The unauthorized use by other parties, of plaintiff’s trade-mark, is no 
justification of defendant’s acts of infringement; but, on the 
contrary, such circumstance is, under the authorities, one of 
aggravation. 


Rondez & Pelas vs. Buras, 1245. 


Ludwig Funke vs. Jos. Dreyfus & Co., ete., 80. 

WHARVES. 

This is a suit for wharfage dues claimed by plaintiff from defendants. 
in virtue of his wharf contract with the City of New Orleans.- 

The contract under which plaintiff sues did not transfer to him the 
right of collecting dues for wharfage or piers not built or furnished 
by the City. 

As the wharf, for the use of which dues are claimed, is the property of 
defendants, they cannot be made to pay dues for the same. 

Had the City herself brought this action, she eould not have recovered, 
as she can claim compensation only when the wharves used are her _ 


own property. 
Ellerman vs. Morgan’s Railroad Company, 692. 


WILL. 

Where a will says: I give and bequeath to my wife property, to have 
and to hold during her natural life ; after her death I give and bequeath 
the same property to my grandson, it is-void as a prohibited 
substitution. 

The first bequest constitutes an imperfect ownership for life, and not an 
usufruct. 

The second bequest, by its terms, takes effect only after the death of 
the first legatee. 

The charge on the first legatee “ to preserve and return” need not be 
express, and here it is necessarily implied. 

This case is distinguished from 31 An. 456, and similar cases. Roy vs. 
Latiolas, 5 An. 552, overruled. 

E. E. Marshall et al. vs. Pearce et al., 557 








